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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

EUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant in Error.

[Names and Addresses of] Counsel.

T. L. STILES, Esq., Fidelity Bldg., Tacoma,

Washington. Messrs. CHICKERING &
GREGORY, of Counsel, San Francisco,

Cal., Attorneys for Plaintiff in Error.

G. E. de STEIGUER, Esq., New York Bldg.,

Seattle, Washington. Messrs. KERR &
McCORD, Mutual Life Bldg., Seattle,

Washington, Attorneys for Defendant in

Error.

[Complaint.]

In the United States Circuit Court, Western District

of Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.



2 The Russo-Chinese Bank vs.

Now comes the above-named plaintiff and com-

plains of the above-named defendant, and for cause

of action alleges

:

I.

That the plaintiff at all the times hereinafter men-

tioned was, and it now is, a banking corporation or-

ganized and existing under the laws of the Empire

of Russia, and had, and now has, its principal place

of business at St. Petersburg, Russia, and had in the

years' 1903 and 1904, a branch bank at Port Arthur

in the Empire of China.

II.

That the defendant, at all the times hereinafter

mentioned, was, and it now is, a corporation, organized

under the national banking laws of the United States,

and had and now has its place of business at Seattle,

King County, Washington.

III.

That on or al>out the 11th day of December, 1903,

the defendant remitted to plaintiff's branch bank at

Port Arthur, China, a certain draft in writing,

drawn by the Centennial Mill Company upon Clark-

son & Co., at Port Arthur, China, requiring said

Clarkson & Co. to pay, ninety days after date, to the

holders of said draft the sum of thirty-six thousand

one hundred and ninety-four dollars and eighty

cents, with interest from date of acceptance at six

per cent per annum, exchange and collection fees.

Said draft was duly endorsed so as to authorize

plaintiff's said branch bank to collect the same, and

was remitted to plaintiff's said branch bank for col-

lection, and remittance of the proceeds thereof to de-

fendant, at Seattle, Washington.
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IV.

That said draft was dul}^ received by plaintilf'

s

said branch bank at Port Arthur, China, on or about

the 18th day of January, 1904, and was, by said

branch bank, presented to said Clarkson at Port Ar-

thur, on the 30th day of January, 1904, and was then

and there accepted by said Clarkson and his accept-

ance duly written thereon.

V.

That said draft became due and payable ninety

days after said acceptance on the 30th day of

January, 1904, which was the 30th day of April,

1904 ; but that by the law of Russia then in effect in

commercial transactions in said city of Port Arthur,

and by the custom of merchants and bankers therein,

the acceptor of a foreign draft Avas entitled to two

days' grace for the payment of said draft, after the

due date thereof, excluding Sundays, and whereas,

the said 30th day of April, 1904, fell upon Saturday,

the said Clarkson Co. was entitled to and including

the 2d day of Ma}^, 1904, in which to pay said draft.

VI.

That said draft was not paid by said Clarkson &

Co. on said 2d day of May, 1904, or at all ; and there-

upon plaintiff's said branch bank caused said draft

to be duly protested for non-payment by the Notary

of said city of Port Arthur.

VII.

That at all the times mentioned in 1903 and 1904,

the Empire of Russia and the Empire of Japan were

at war, and said Port Arthur, China, was on or about

the 4th day of May, 1904, completely invested and

surrounded by hostile troops of Japan engaged in
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said war, so that from said 4tli day of May, 1904,

for a long time, said Port Arthur and the inhabi-

tants thereof, and the plaintiff's said branch bank

were compelled to suspend all ordinary business

transactions, and were unable to receive or send out

any communication by mail, whereby plaintiff's said

branch bank was unable to mail to defendant any ad-

vise of the non-]3ayment of said draft, or to return

said draft and the protest thereof to defendant until

or or about the 26th day of May, 1904.

VIII.

That on or about the 26th day of May, 1904, plain-

tiff's said branch bank at Port Arthur did mail to

defendant, at Seattle, Washington, notice of the non-

payment of said draft, together with the said draft,

and the official protest of the said notary thereof.

IX.

That thereafter and on or about the first day of

January, 1904, the said Port Arthur was captured

by the armies of Japan, engaged in said war, and the

armies of Japan took possession of plaintiff's said

branch bank, and took from plaintiff's agents in

charge thereof, all of the books, records, and papers

of said branch bank, including all of its books, rec-

ords and papers having reference to said draft, and

retained the same, so that plaintiff had no access

thereto, or knowledge of the contents thereof, for the

space of more than one year.

X.

That while said books, records and papers of plain-

tiff's said branch bank at Port Arthur were thus in

the possession of the said armed forces of Japan, and
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before they had been recovered ])y plaintiff, defend-

ant represented and claimed to plaintiff that said

draft had never been returned to defendant and that

it had been paid in full to plaintiff's said branch

bank at Port Arthur, and that the proceeds of said

draft and the money paid thereon by said Clarkson

& Co., had been retained by plaintiff's said branch

bank, and demanded from plaintiff the payment to it

of the full amount of said draft, and threatened to

sue plaintiff in the courts of the United States, v^here

plaintiff had property subject to levy and sale, if

the same should not be forthwith paid.

XI.

That thereupon and on the 9th day of November,

1904, plaintiff being without information as to the

pa\Tnent or non-payment of said draft, and without

means of information thereof, and to avoid the said

threatened suit, and to keep unstained its honor as

a bank, paid to defendant the sum of thirty-six thou-

sand and thirteen dollars and seventy cents, upon

condition, nevertheless, that if it should thereafter

be ascertained that said draft had not been paid, the

said sum should be repaid to it by defendant, to

which condition defendant assented and agreed in

writing.

XII.

That thereafter and on or about the 5th day of De-

cember, 1904, defendant also demanded of plaintiff

that it further pay to defendant the sum of two

thousand two hundred and ninety-eight dollars and

forty-nine cents, as interest on said draft from the

date of its acceptance by said Clarkson & Co. to the

9th day of November, 1904, when plaintiff paid to it
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said sum of $36,113.70 ; and that thereupon plaintiff

did pay to defendant, on the 29th day of December,

1904, the further sum of $2,298.49, under like condi-

tions as to repa^iiient, as were made and agreed to

by defendant upon the payment to it of said sum of

$36,113.70.

XIII.

That subsequent to said payments plaintiff recov-

ered the books, records and papers of its said branch

bank at Port Arthur, and the books, records and

papers covering said draft, from the said armed

forces of Japan, and then first obtained certain in-

formation that said draft had not been paid by said

Clarkson, or at all, but that it had been duly pro-

tested for non-pa}Tnent and returned, with the offi-

cial protest, to defendant; and thereupon plaintiff'

demanded from defendant the payment to it of the

said sums of $36,113.70 and $2,298.49; but defendant

has wholly failed, neglected and refused to pay said

sums, or either of them, or any part thereof to plain-

tiff, and the whole thereof is now due, owing and un-

paid.

Whereof, plaintiff prays judgment against defend-

ant for the said sum of $36,113.70 ^^ith interest

thereon at the lawful rate from the 9th day of No-

vember, 1904, and for the further sum of $2,298.49

with interest thereon at the lawful rate from the 16th

day of December, 1904, and for its costs and dis-

bursements herein.

T. L. STILES,
Attorney for Plaintiff.

CHICKERING & GREGORY,
Of Counsel.
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State of Washington,

County of Pierce,—ss.

T. L. Stiles, having been first duly sworn on oath

says: That he is attorney for the plaintiff in the

above-entitled action ; that he has read the foregoing

complaint and knows the contents thereof, and he

believes the same to be true ; and affiant further says

that he makes this verification on behalf of plaintiff

for the reason that neither the plaintiff, which is a

corporation, nor any of its officers, are at the date

hereof, within the State of Washington.

T. L. STILES.

Subscribed and sworn to before me this 19 day of

April, 1908.

[Seal] EUGENE CARR,
Notary Public, Pierce County, Washington, Resid-

ing at Tacoma.

[Endorsed] : Complaint. Filed in the U. S. Cir-

cuit Court, Western Dist, of Washington. Apr. 20,

1907. A. Reeves Ayres, Clerk. W. D. Covington,

Dep.
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[Answer.]

In the United States Circuit Court, for the Western

District of Washiyigton, Northern Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.

Comes now the defendant above named and an-

swering the complaint of the plaintiff on file herein

for cause of answer says

:

I.

Answering the first paragraph of said complaint

this defendant says that it has neither knowledge nor

information sufficient to form a belief as to the truth

or falsity of the matters and things therein stated,

and therefore denies the same and each and every

part thereof.

II.

Answering the second paragraph of said com-

plaint, this defendant admits the same.

III.

Answering the third paragraph of said complaint

this defendant admits that on or about the 11th day

of December, 1903, the defendant remitted to the

plaintiff's branch bank at Port Arthur, China, a cer-

tain draft in writing drawn by Centennial Mill Com-

pany upon Clarkson & Company for $36,194.80, in
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gold, together with interest from date of said draft,

said draft being payable to the order of the defend-

ant and the same was duly endorsed by the defend-

ant, which said draft with the endorsements thereon

is substantially as follows:

''Seattle, Washington, December 11th, 1903.

Exchge for G. $36,194.80.

Ninety (90) days after sight of this First of Ex-

change (Second unpaid) pay to the order of The

National Bank of Commerce Thirty-six Thousand

one Hundred Ninety-four & 80/100 Dollars, with ex-

change and collection charges, value received and

charge the same to account of

GOLD
CENTENNIAL MILL COMPANY,

By M. THOMSEN, President.

To Clarkson & Company, Port Arthur, China.

No. 1559.

Payable at the Banks demand Rate of Exchange

on New York, at due date, together Avith interest

at six per Cent Per annum from date of this bill to

estimated date of return of remittance in Seattle,

Washington.

Pay Banque Chinoise or order

THE NATIONAL BANK OF COMMERCE,
Seattle, Washington.

By R. R. SPENCER," Cashier.

Further answering said paragraph this defendant

admits that said draft was duly endorsed so as to

authorize plaintiff's said branch bank to collect the

same and that the said draft was remitted to plain-

tiff's said branch bank for collection and remittance
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of the proceeds thereof to the defendant at Seat-

tle, Washington. Defendant denies each and every

other allegation in said paragraph contained and

each and every part thereof.

IV.

Answering the fourth paragraph of said com-

plaint, this defendant admits that said draft was

duly received by plaintiff's said branch bank at Port

Arthur, China, but as to whether the same was re-

ceived by said branch bank on or about the 18th day

of January, 1904, this defendant has neither knowl-

edge nor information sufficient to form a belief and

therefore denies the same, and in this connection

says that in the ordinary course of business said

draft should have been received by the plaintiff on

or about the 10th of January, 1904, and therefore al-

lege that it was received on Jan. 10, 1904. Fur-

ther answering said paragraph, this defendant ad-

mits that said draft was not presented to Clarkson

& Company at Port Arthur, China, prior to the 30th

day of January, 1904, and as to whether the said

draft was accepted by said Clarkson & Company
and their acceptance written thereon, this defend-

ant has neither knowledge nor information suffi-

cient to form a belief and therefore denies the same

;

defendant denies each and every other allegation in

said complaint contained.

Y.

Answering the fifth paragraph of said complaint,

this defendant says that it has neither knowledge

nor information sufficient to form a belief as to the

truth or falsity of the matters and things therein set
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forth and therefore denies the same and each and

every part thereof.

VI.

Answering the sixth paragraph of said complaint

this defendant denies the same and each and every

part thereof.

VII.

Answering the seventh paragraj)h of said com-

plaint, this defendant admits that during a portion

of the year 1904, the Empire of Russia and the Em-
pire of Japan were at war; further answering said

paragraph this defendant says, that it has neither

knowledge nor information sufficient to form a be-

lief as to the truth or falsity of the matters and

things therein stated, and therefore it denies the

same and each and every part thereof and specifi-

cally denies that said draft and the protest thereof,

or either of them, were returned to the defendant

on the 26th day of May, 1904, or at all, and in this

connection alleges that the said draft and the said

alleged protest thereof were never returned by the

plaintiff to this defendant.

vin.

Answering the eighth paragraph of said com-

plaint, this defendant denies the same and each and

every part thereof.

IX.

Answering the ninth paragraph of said complaint,

this defendant says that it has neither knowledge

nor information sufficient to form a belief as to the

ti'utli or falsity of the matters therein stated and
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therefore denies the same and each and every part

thereof.

X.

Answering the tenth paragraph of said complaint,

this defendant admits that it represented and

claimed to plaintiff that said draft had never been

returned to defendant and that it was informed that

the same had been paid in full to plaintiff's said

branch bank at Port Arthur; admits that it de-

manded from plaintiff payment to the defendant of

the full amount of said draft and admits that it

threatened to sue the plaintiff in the courts of the

United States if the same should not be paid. De-

fendant denies each and every other allegation in

said paragraph contained and each and every part

thereof.

XI.

Answering the 11th paragraph of said complaint,

this defendant admits that on or about the 9th day of

November, 1904, plaintiff paid to the defendant the

sum of $36,113.70 and admits that the defendant

agreed upon its part upon the return to the de-

fendant of both sets of bills and a showing that the

said draft had not been paid, to reimburse the i^lain-

tiff for the sum paid to the defendant, provided

that said defendant was in nowise injured by the

negligence of the plaintiff in connection with the

collection of said draft or in the performance of

its duties or in the handling of said draft or the

documents connected therewith. Defendant denies

€ach and every other allegation in said paragraph

<iontained and each and every part thereof.
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XII.

Answering the twelfth paragraph of said com-

plaint, this defendant admits that upon the payment

on or about the 9th of November, 1904, of the sum
of $36,113.70, the defendant demanded payment of

the further sum of $2,298.49 on account of the in-

terest, and that the same was paid by the plaintiff

to the defendant, under a like agreement on the part

of the defendant for the reimbursement of plaintiff

as stated in the foregoing answer of the defendant

to the 11th paragraph of plaintiff's complaint. De-

fendant denies each and every other allegation in

said paragraph contained and each and every part

thereof.

XIII.

Answering the thirteenth paragraph of said com-

plaint, this defendant admits that prior to the com-

mencement of this action plaintiff demanded from

the defendant the repayment to it of the sum of

$36,113.70 and the further sum of $2,298.49; admits

that defendant has refused to pay the plaintiff said

sums or either of them, or any part thereof. De-

fendant denies each and every other allegation in

said paragraph contained and each and every part

thereof.

For a further and first affirmative defense to plain-

tiff's complaint, this defendant alleges that on or

about December 11th, 1903, Centennial Mill Com-

pany, a corporation, drew a certain draft for $36,-

194.80, payable in gold, upon Clarkson & Company,

at Port Arthur, China, payable to the order of the

defendant, and that the said draft was duly endorsed
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by the defendant to the order of the plaintiff and

forwarded b}^ the defendant in the ordinary course

of business to the plaintiff at Port Arthur, China,

which said draft is set forth in haec verba in the

foregoing answer of the defendant, which is hereby

referred to and made a part of this affirmative de-

fense; and that thereafter said draft was paid in full

by Clarkson & Company to the plaintiff and that

the plaintiff received from the said Clarkson & Com-

pany paj^ment in full for said draft.

For a second and further affirmative defense, this

defendant alleges that said draft hereinbefore set

forth, dated December 11th, 1903, was drawn by the

Centennial Mill Company upon Clarkson & Com-

pany at Port Arthur, China, to cover the purchase

price of thirty-six thousand three hundred and

twelve (36,312) sacks of flour shipped on or about

December 11th, 1903, by Centennial Mill Company,

from Seattle, Washington, to Port Arthur, China,

on the steamer "Hyades," a steamship operated by

the Boston Steamship Company and the Boston

Towboat Company.

That the said flour was delivered to the said

steamer and a bill of lading was issued therefor by

said Boston Steamship Company and Boston Tow-

boat Company about December 11th, 1903, to Cen-

tennial Mill Company, the Centennial Mill Company

being named both consignor and consignee in said

bill of lading; that the said bill of lading with insur-

ance papers and other documents were assigned to

the defendant and attached to the draft and that

said draft was accompanied by said bill of lading
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and documents Avhen the same was endorsed and as-

signed by the defendant to the plaintiff at Port Ar-

thur, China, and the plaintiff was instructed by the

defendant to deliver the said bill of lading and docu-

ments to Clarkson & Company at Port Arthur,

China, upon the payment of said draft.

That by reason of the assignment of said draft,

and said documents by the defendant to the plain-

tiff, it became the duty of the plaintiff under the

custom among bankers at Oriental ports, including

the port of Port Arthur, China, and under the law

merchant, to present said draft for acceptance upon

its arrival; that the plaintiff did not present said

draft for acceptance upon the day of its arrival, or

the succeeding day and did not present the draft for

acceptance for several weeks thereafter, after an un-

reasonable delay; that it also became the duty of

the plaintiff under the custom of bankers, as above

stated, to look after and protect and care for the

flour represented by the bill of lading upon its ar-

rival at Port xirthur; that it was the duty of said

plaintiff' to warehouse the said flour and to insure

the same and that it become the duty of the plaintiff'

by reason of the instructions given the plaintiff by

the defendant and by reason of the custom among
bankers, not to permit the said flour represented by

said bill of lading to be appropriated by Clarkson &
Company or any one else.

That the plaintiff claims the flour represented by

said bill of lading was appropriated by Clarkson &
Company to their own use and the proceeds of the

same was not applied to the payment of said draft
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on any part thereof.

The defendant further alleges that if the pro-

ceeds of the sale of said flour were not used and ap-

plied toward the payment of said draft, the failure

to have the same applied toward the payment of said

draft was due to the carelessness and negligence on

the part of the plaintiff and was due to a breach of

the duty that the plaintiff owed to the defendant

to cause the said flour or the proceeds thereof to be

utilized for the payment of said draft and that any

failure to have the proceeds of said flour applied

to the payment of said draft, if such proceeds were

not so applied, was due to the gross carelessness and

negligence on the part of the plaintiff, for which this

defendant is in no wise responsible; that the plain-

tiff did not protest said draft at the date of its ma-

turity as required by the law merchant and did not

return the draft or the documents accompanying

the same, all without excuse or reason and indefi-

nitely held the same to the great injury and dam-

age of this defendant, all of which was a gross breach

of the duty owed by the plaintiff to the defendant

as hereinbefore stated.

Wherefore, defendant prays that it may be dis-

missed hence with its costs and disbursements in

this action expended.

GEO. E. DE STEIGUER, and

KERR & McCORD,
Attorneys for Defendant.
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State of Washington,

County of King,—ss.

J. W. Maxwell, being first duly sworn, on oath,

deposes and says: That he is the cashier of the

above-named defendant, National Bank of Com-

merce; that he has read the answer of the defendant

herein and knows the contents thereof and believes

the same to be true.

J. W. MAXWELL.

Subscribed and SAvorn to before me this 8th day

of July, 1907.

E. McCORD,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Answer. Filed in the U. S. Circuit

Court, Western Dist. of Washington. July 10, 1907.

A. Reeves Ayres, Clerk. A. N. Moore, Dep.

[Demurrer.]

In the United States Circuit Court, for the Western

District of Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK,
Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Now, comes the above-named plaintiff and demurs

to the second affirmative defense of the defendant
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to the complaint of the jDlaintiff herein, contained in

the answer of the said defendant, on the ground that

the said affirmative defense does not state facts suffi-

cient to constitute a defense to the action of the

plaintiff herein.

T. L. STILES,

Attorney for Plaintiff.

CHICKERING & GREGORY,
Of Counsel.

State of Washington,

County of Pierce,—ss.

T. L. Stiles, being first duly sworn, on his oath

says: I am one of the attorneys for the plaintiff in

the above-entitled action. The foregoing demurrer

is interposed in good faith, and is not for purposes

of dela3^

T. L. STILES.

Subscribed and sworn to before me this 16th day

of July, 1907.

[Seal] JAMES M. HARRIS,

Notary Public for Washington, Residing at Tacoma,

Pierce County.

State of Washington,

County of Pierce,—ss.

T. L. Stiles, having been first duly sworn, on his

oath says: I am attorney for the plaintiff in the

within-entitled action. On the 16th day of July,

1907, I served the within demurrer upon the attor-

neys for the defendant, Messrs. Kerr & McCord, by

depositing a true copy of said demurrer, duly cer-

tified bv me, in the United States Postoffice at Ta-
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coma, Pierce County, Washington, enclosed in a

sealed envelope, upon which postage was fully pre-

paid and addressed to Messrs. Kerr & McCord, 301

Mutual Life Building, Seattle, Washington, the ad-

dress of said defendant's attorneys.

T. L. STILES.

Subscribed and sworn to before me this 16 day of

July, 1907.

[Seal] JAMES M. HARRIS,
Notary Public for Washington, Residing at Ta-

coma, Pierce Co.

[Endorsed] : Demurrer to 2d Affirmative Defense

of Answer. Proof of Service. Filed in the LT. S.

Circuit Court, Western Dist. of Washington. Jul.

17, 1907. A. Reeves Ayres, Clerk. A. N. Moore,

Dep.

[Order Sustaining Demurrer.]

In the United States Circuit Court, Western Dis-

trict of Washington, Northern Division.

No. 1517.

THE RUSSO-CHINESE BANK,
Plaintiff,

vs.

THE NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.

The above-entitled cause coming on to be heard

upon the plaintiff's demurrer to the second affirma-
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tive defense contained in the answer of the defend-

ant herein: Present, Theodore L. Stiles, Esqr., attor-

ney for plaintiff, and James A. Kerr, Esqr., attorney

for defendant;

And the Court having been fully advised in the

premises

:

It is Ordered: That the said demurrer be sus-

tained. It is further ordered that the defendant

may file an amended ans. within ten days.

C. H. HANFORD,
Judge.

[Endorsed] : Order Sustaining Dem. to Answer.

Filed in the U. S. Circuit Court, Western Dist. of

Washington. Oct. 7, 1907. A Reeves Ayres, Clerk.

A. N. Moore, Dep.

[Memorandum Decision on Demurrer.]

United States Circuit Court, Western District of

Wasliington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.
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MEMORANDUM DECISION ON DEMURRER
TO THE SECOND AFFIRMATIVE DE-
FENSE PLEADED IN DEFENDANT'S
ANSWER.

Filed Oct. 4th, 1907.

In this action the plaintiff endeavors to make rec-

lamation of money paid to the defendant, in satis-

faction of a supposed liability, on the ground that

the money was paid ignorantly at a time when the

parties were unable to obtain definite information

with reference to the facts, and in consideration of a

promise on the part of the defendant to repay the

money in case it should be afterwards ascertained

that the plaintiff had not become liable, by reason

of having received money for the defendant's use.

The facts of the case so far as admitted by the

pleadings are that the plaintiff is a Russian banking

corporation which in 1903 and 1904 had a branch at

Port Arthur, in the Empire of China ; that the plain-

tiff sent a draft to the branch bank for collection;

that while the war between Russia and Japan was

in progress and communication between Port Arthur

and the home office of the plaintiff was obstructed by

the military forces of Japan, the defendants repre-

sented to the plaintiff that the mone}' due on the

draft had been collected by its branch bank, and that

the amount received had not been remitted, and
*

' That thereupon and on the 9th day of November,

1904, plaintiff being without information as to the

payment or nonpayment of said draft, and without

means of information thereof, and to avoid the said

threatened suit, and to keep unstained its honor as
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a bank, paid to defendant the sum of thirty-six thou-

sand and thirteen dollars and seventy cents, upon

condition nevertheless that if it should thereafter be

ascertained that said draft had not been paid, the

said sum should be repaid to it by defendant, to

which condition defendant assented and agreed in

writing. '

'

The plaintiff now alleges in its complaint that the

collection was not made, that the draft was pro-

tested, and that it was returned to the defendant with

notice of nonpayment and protest. I construe the

answer as an admission of the 11th paragraph above

quoted, for the reason that it does not make a clear-

cut issue as to any of the facts alleged in that para-

graph. Referring to the 11th paragraph, the an-

swer purports to admit facts not alleged and then

—

'

' denies each and every other allegation in said para-

graph contained, and each and every part thereof."

The code requires a defendant to admit or denj^ spe-

cifically or generally the allegations of the complaint,

and all the allegations of the complaint not contro-

verted by the answer are deemed admitted. An an-

swer may controvert a complaint by alleging affirm-

atively contradictory facts, but it is not permissible

to introduce confusion into a case by mingling quali-

fied admissions with denials, thereby imposing upon

the Court the burden of segregating facts alleged in

the complaint and not specifically admitted, nor de-

nied, from other facts comprehended within a gen-

eral denial.

The second affirmative defense to which the demur-

rer is directed consists of the following matters : The

draft referred to was attached to a bill of lading for
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36,312 sacks of flour shipped at Seattle on the steam-

ship Hyades to Port Arthur, the Centennial Mill

Company being the consignor and consignee, and

drawer of the bill of exchange. These documents,

with insurance policies, were assigned to the defend-

ant, and by the defendant sent forward to the plain-

tiff's branch bank, with instructions to present the

draft to the drawee for acceptance, and to deliver

to him the bill of lading and other documents on re-

ceiving payment; that the presentation of the draft

for acceptance was delayed for an unreasonable time,

that the draft was not protested on the date of its

maturity, and that it was not returned with the ac-

companying documents, and that the branch bank was

negligent in failing to protest the consignment of

flour which constituted a valuable security, and that

by reason of the negligence charged the defendant

was damaged. These facts do not constitute a valid

defense to an action founded upon an absolute prom-

ise in writing to repay to plaintiff the money received

in case it should be ascertained that the branch bank

had failed to collect the draft. The defense is in-

sufficient for the reason that, by not alleging contra-

dictory facts, it admits the agreement to repay the

money received from the plaintiff under the condi-

tions alleged in the complaint, and neglect of duty

on the part of the branch bank occasioning loss to

the defendant, is not included in the conditional

promise to repay, alleged by the plaintiff and not

controverted by the answer.

Demurrer sustained.

C. H. HANFORD,
Judge.
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[Endorsed]: Mem. Dec. on Demurrer to Second

Affinnative Defense Pleaded in Defdt's Answer.

Filed U. S. Circuit Court, Western Dist. of Wash-

ington. Oct. 4, 1907. A. Reeves Aj^res, Clerk. W.

D. Covington, Dep.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

EUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-

TLE,
Defendant.

Amended Answer.

Comes now the defendant above named, and with

leave of Court first had and obtained, files this, its

amended answer to plaintiff's complaint, and for

cause of answer alleges

:

I.

Answering the first paragraph of said complaint,

this defendant says it has neither knowledge or in-

formation sufficient to form a belief as to the truth

or falsity of the matters and things therein stated,

and therefore denies the same and each and every

part thereof.

II.

Answering the second paragraph of said com-

plaint, this defendant admits the same.

III.

Answering the third paragraph of said complaint.
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this defendant admits that on or about the 11th day

of December, 1903, the defendant remitted to the

plaintiff's branch bank at Port Arthur, China, a

certain draft in writing, drawn by the Centennial-

Mill Company upon Clarkson & Company for

$36,194.80 in gold, together with interest from date

at 6% per annum, with exchange and collection fees

and that said draft was dul}^ endorsed so as to au-

thorize plaintiff's said branch bank to collect the

same, and that same was remitted to plaintiff's said

branch bank for collection and remittance of the pro-

ceeds thereof to the defendant at Seattle, Washing-

ton. Defendant denies that said draft was to bear

interest from date of acceptance, but alleges that it

was to bear interest from the date of the draft ; that

said draft, with the endorsements thereon, was sub-

stantially as follows:

''Exchg for

G $36,194.80.

Seattle, Washington, December 11th, 1903.

Ninety (90) days after sight of this First of Ex-

<:^hange (Second unpaid) pay to the order of The

National Bank of Commerce thirty-six thousand one

hundred ninetyfour & 80/100 Dollars with exchange

and collection charges, value received, and charge the

same to account of

CENTENNIAL MILL COMPANY,
By M. THOMSEN, President.

GOLD
1 To Clarkson & Company,

Port Arthur, China.

No. 1559.

Payable at the Bank's demand rate of exchange
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ou New York at clue date, together with interest at

six per cent per annum from date of this bill to esti-

mated date of return of remittance in Seattle, Wash-

ington.

Pay Banque Russo Chinoise or order

THE NATIONAL BANK COMMERCE
Seattle, Washington.

By R. R. SPENCER, Cashier."

IV.

Answering the fourth paragraph of said com-

plaint, this defendant admits that said draft was

duly received by plaintiff 's said branch bank at Port

Arthur, China, but as to whether same was received

by said branch bank on or about the 18th da}^ of Jan-

uary, this defendant has neither knowledge nor in-

formation sufficient to form a belief, and therefore

denies the same ; and in this connection says, that in

the ordinary course of business said draft should

have been received by the plaintiff on or about the

10th day of January, 1904, and therefore alleges that

it was received on January 10th, 1904.

Further answering said paragraph, this defend-

ant admits that said draft was not presented to

Clarkson & Company at Port Arthur, China, prior

to the 30th day of January, 1904; but as to whether

said draft was accepted by said Clarkson & Com-

pany and their acce^Dtance written thereon, this de-

fendant has neither knowledge nor information suffi-

cient to form a belief and therefore denies the same.

V.

Answering the fifth paragraph of said complaint,

this defendant says that it has neither knowledge nor
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information sufficient to form a belief as to the truth

or falsity of the matters and things therein set forth,

and therefore denies the same and each and every

part thereof.

VI.

Answering the sixth paragraph of said complaint,

this defendant denies the same and each and every

part thereof.

VII.

Answering the seventh paragraph of said com-

plaint, this defendant admits that during a portion

of the year 1904 the Empire of Russia and the Em-
pire of Japan were at war. Further answering said

paragraph, this defendant saj^s it has neither knowl-

edge nor information sufficient to foiiii a belief as to

the matters and things therein stated, and therefore

denies the same and each and every part thereof, and

specifically denies that said draft and the protest

thereof, or either of them, were returned to the de-

fendant on the 26th day of May, 1904, or at all ; and

in this connection alleges that said draft and said

alleged protest thereof were never returned by plain-

tiff to this defendant.

VIII.

Answering the eighth paragraph of said complaint,

this defendant denies the same and each and every

part thereof.

IX.

Answering the ninth paragraph of said complaint,

this defendant says it has neither knowledge nor in-

fonnation sufficient to form a belief as to the truth

or falsity of the matters and things therein stated,
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and therefore denies the same and each and every

part thereof.

X.

Answering the tenth paragraph of said com-

plaint, this defendant admits that it represented to

the plaintiff that said draft had never been returned

to defendant and that it was informed that the same

had been paid in full to plaintiff's said branch bank

at Port Arthur, China ; admits that it demanded from

plaintiff pajment to the defendant of the full amount

of said draft, and admits that it threatened to sue

plaintiff in the courts of the United States if the

same should not be paid. Defendant denies that the

books, records and papers of the plaintiff's said

branch bank at Port Arthur were, at the times men-

tioned in said paragraph in the possession of the

armed forces of Japan.

XL
Answering the eleventh paragraph of said com-

plaint, this defendant denies that on the 9th day of

November, 1904, or at any other time plaintiff was

without information as to the payment or nonpay-

ment of said draft, or any part thereof, and denies

that plaintiff at said times in said paragraph XI
mentioned, or at an}^ other time, was without means

of information thereof, and denies that plaintiff was

at any time without information thereof. Defendant

denies that said payment was made to avoid a threat-

ened suit; admits that plaintiff paid to the defend-

ant the sum of $36,113.70, but denies that said pay-

ment was made to keep unstained its honor as a

bank. Defendant denies that said payment was
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made upon the condition that if it should thereafter

be ascertained that said draft had not been paid, the

said sum should be repaid to it by the defendant, and

denies that the defendant agreed or assented in writ-

ing, or at all, to any such condition as stated in said

paragraph XI; and in this connection alleges: That

the defendant agreed upon its part, upon the return

to the defendant of both sets of bills and a showing

that the said draft had not been paid, to reimburse

the plaintiff for the sum paid to the defendant, pro-

vided that said defendant was in no wise injured by

the negligence of the plaintiff in connection with the

collection of said draft or in the performance of its

duties, or in the handling of said draft, or the docu-

ments connected therewith ; and alleges that no show-

ing of nonpayment of said draft has ever been made

by the plaintiff to the defendant ; and further alleges

that both sets of bills have not been returned to the

defendant, and that neither set of bills or any bill

at all has ever been returned to this defendant by the

plaintiff covering the transaction referred to in said

paragraph XI; and alleges that the plaintiff has

never fulfilled or performed the said conditions

agreed upon by the plaintiff and the defendant at the

time the said payment of $36,113.70 was made.

XII.

Answering the twelfth paragraph of said com-

plaint, this defendant admits that upon the payment,,

on or about the 9th of November, 1904, of the said

sum of $36,113.70, the defendant demanded the pay-

ment of the further sum of $2,298.49 on account of

the interest upon said draft, and alleges that the
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same was paid b}^ the plaintiff to the defendant under

like conditions and under like agreement on the part

of the defendant for the reimbursement of the plain-

tiff as stated in the foregoing answer of the defend-

ant to the eleventh paragraph of plaintiff's com-

plaint.

XIII.

Answ^ering the thirteenth paragraph of said com-

plaint, this defendant admits that prior to the com-

mencement of this action, xDlaintiff demanded from

the defendant the repayment to it of the sum of

$36,113.70 and the further sum of $2,298.49 ; admits

that defendant has refused to pa}' the plaintiff the

said sums or either of them or any part thereof.

Defendant denies that subsequent to said payment,

or at an}' other time, the plaintiff recovered the

books, papers and records of its said branch bank at

Port Arthur, China, or the books, papers and records

covering said draft from said armed forces of Japan

;

and in this connection alleges that all of the books,

papers and records of said branch bank at Port

Arthur, and all the books, papers and records cov-

ering draft were at all times under the control of

the plaintiff, and that the same were never under the

control of the armed forces of Japan, or under the

control of the Japanese. Defendant further denies

that said draft was duly protested for nonpayment

or protested at all for nonpa}Tnent, and denies that

said draft was ever returned to this defendant with

said protest and denies that said draft was ever re-

turned at all to this defendant. Defendant denies

that the plaintiff ever received an}- information
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whatsoever that the said draft had not been paid by
Clarkson & Company, and alleges that said draft was
paid by Clarkson & Company to the plaintiff's

branch bank at Port Arthur, and that such fact was
at all times well known to the plaintiff.

For a further and first affirmative defense to
plaintiff's complaint, this defendant alleges, that on
or about December 11th, 1903, Centennial Mill Com-
pany, a corporation, drcAv a certain draft for $36,-
194.80, payable in gold, upon Clarkson & Company
at Port Arthur, China, payable to the order of the
defendant, and that the said draft was duly en-
dorsed by the said defendant to the order of the
plaintiff and forwarded by the defendant in the
ordinary course of business to the plaintiff at Port
Arthur, China, which said draft is set forth in haec
verba in the foregoing answer of the defendant,
which is hereby referred to and made a part of this
affirmative defense, and that thereafter said dj*aft
was paid in full by Clarkson & Company to the
plaintiff and that the plaintiff received from the
said Clarkson & Company payment in full for said
draft.

For a second and further affirmative defense, this
defendant alleges that said draft, hereinbefore set
forth, dated December 11th, 1903, was drawn by the
Centennial Mill Company upon Clarkson & Com-
pany at Port Arthur, China, to cover the purchase
price of thirty-six thousand three hundred and
twelve (36,312) sacks of flour shipped on or about
December Uth, 1903, by Centennial Mill Companv
from Seattle, Washington, to Port Arthur, China,
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on the steamer "Hyades" a steamship operated b^

the Boston Steamship Company and the Boston

Towboat Company ; that the said flour was delivered

to the said steamer and a bill of lading was issued

therefor by the said Boston Steamship Company and

Boston Towboat Company about December 11th,

1903, to Centennial Mill Company, the Centennial

Mill Company being named both consignor and con-

signee in said bill of lading; that the said bill of

lading, with insurance papers and other documents,

were assigned to the defendant and attached to the

draft and that said draft was accompanied by said

bill of lading and documents when the same was

endorsed and assigned by the defendant to the plain-

tiff at Port Arthur, China, and the plaintiff was in-

structed by the defendant to deliver the said bill of

lading and documents to Clarkson & Company at

Port Arthur, China, upon the payment of the said

draft.

That by reason of the assignment of said draft

and said documents by the defendant to the plaintiff,

it became the duty of the plaintiff under the custom

among bankers at Oriental ports, including the port

of Port Arthur, China, and under the law merchant,

to present said draft for acceptance upon its arrival ,-.

that the plaintiff did not present said draft for ac-

ceptance upon the day of its arrival or the succeed-

ing day, and did not present the draft for acceptance-

for several weeks thereafter, after an unreasonable

delay; that it also became the duty of the plaintiff,

under the custom of bankers, as above stated, to look

after, protect and care for the flour represented by
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the bill of lading upon its arrival at Port Arthur;

that it was the duty of said plaintiff to warehouse

the said flour and to insure the same, and that it be-

came to the duty of the plaintiff, by reason of the

instructions given to plaintiif by the defendant, and

by reason of the custom among bankers, not to per-

mit the said flour represented by said bill of lading

to be appropriated by Clarkson & Company or any-

one else.

That the plaintiff claims said flour represented by

said bill of lading was appropriated by Clarkson &

Company to their own use and the proceeds of the

same were not applied to the payment of said debt

or any part thereof.

The defendant further alleges that if the proceeds

of the sale of said flour were not used and applied

toward the payment of said draft, the failure to have

the same applied toward the payment of said draft

was due to the carelessness and negligence of the

plaintiff and was due to a breach of duty that the

plaintiff owed to the defendant to cause the said flour

or the proceeds thereof to be utilized for the pay-

ment of said draft, and that any failure to have the

proceeds of said flour applied to the payment of said

draft, if said proceeds were not so applied, was due

to the gross carelessness and negligence on the part

of the plaintiff, for which this defendant is in no-

wise responsible; that the plaintiff did not protest

said draft at the date of its maturity, as required by

the law merchant and did not return the draft and

the documents accompanying same, all without ex-

cuse or reason, and indefinitely held the same to the
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great injury and damage of this defendant, all of

which was a gross breach of the duty owed by the

plaintiff to the defendant as hereinabove stated.

AVherefore, defendant prays that it may be dis-

missed hence with its costs and disbursements in this

action expended.

KERR & McCORD,
Attorneys for Defendant.

State of Washington,

Covmty of King,—ss.

Ralph S. Stac}^, being first duly sworn, upon oath

deposes and says: That he is the Vice-President of

The National Bank of Commerce, the defendant in

the above-entitled action; that he has read the fore-

going Amended Answer, knows the contents thereof,

and believes the same to be true.

RALPH S. STACY.

Subscribed and sworn to before me this the 16th

day of October, A. D. 1907.

[seal] LEROY V. NEWCOMB,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Amended Answer. Filed in the

U. S. Circuit Court, Western Dist. of Washington.

Oct. 16, 1907. A. Reeves Ayres, Clerk. A. N.

Moore, Dep.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Reply.

Now comes the above-named plaintiff, and replies

to the Amended Answer of the defendant herein, as

follows

:

I.

Denies that defendant's agreement to repay to

plaintiff the said sums of $36,113.70 and $2298.49,

was conditioned upon the return of both sets of bills,

and a showing that the said draft had not been paid,

or that defendant was in no wise injured by the

negligence of plaintiff in connection with the collec-

tion of said draft, or in the performance of its

duties or in the handling of said draft, or the docu-

ments connected therewith ; and denies that no show-

ing of the non-payment of said draft has ever been

made by plaintiff to defendant, and alleges to the

contrary that it has frequently made such showing

;

II.

Plaintiff denies each and every allegation CM)n-

tained in defendant's second and further affirmative
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defense commencing at line 26, on page 7 of said

Amended Answer, and continuing to the end of said

affimiative defense.

And for a further and affirmative reply to de-

fendant's said second and further affimiative de-

fense, plaintiff alleges

:

I.

That the said transaction was, in fact a shipment

of said flour, by said Centennial Mill Company to

said Clarkson & Company for sale, and that said

Clarkson & Company was the agent of the said Bos-

ton Towboat Compam'- and Boston Steamship Com-

pany, at Port Arthur, for the landing and storage of

goods shipped on board of -said steamship "Hyades";

and that said Centennial Mill Company and defend-

ant well knew that upon the arrival of said steam-

ship "Hyades" at Port Arthur, said flour would be

delivered from said steamship into the keeping and

possession of said Clarkson & Company, as such

agent, whether said draft was paid or not, and that

whether said Clarkson & Company would thereafter

appropriate said flour, before payment of said draft,

was entirely at the discretion of said Clarkson &
Company, and was not within the control of this

plaintiff.

Wherefore plaintiff having fully replied to de-

fendant's answers, prays as in its complaint herein.

T. L. STILES,
Attorney for Plaintiff.

CHICKEEING & GREaORY,
Of Counsel.
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State of Washington,

County of Pierce,—ss.

T. L. Stiles being first duly sworn, on oath deposes

and says : That he is the attorney for the plaintiff

in the above-entitled action; that he has read the

foregoing reply and knows the contents thereof, and

that he believes the same to be true. Defendant cor-

poration has no officer or agent within the District of

Washington at the date hereof.

T. L. STILES.

Subscribed and sworn to before me this 31st day

of October, 1907.

[Seal] ANTHONY M. AENSTON,

Notary Public for Washington, Residing at Tacoma,

Pierce County.

State of Washington,

County of Pierce,—ss.

T. L. Stiles, having been first duly sworn, on his

oath says: I am the attorney for the plaintiff in the

above-entitled action. On the 31st day of October,

1907, 1 served the within reply upon the defendant's

attorneys Messrs. Kerr & McCord, by mailing to

them a true copy of said reply enclosed in a sealed

envelope postage prepaid deposited in the United

States Postoffice, at Tacoma, in said District, and

addressed to Kerr & McCord, Mutual Life Building,

Seattle, King County, Washington.

T. L. STILES.
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Subscribed and sworn to before me this 31 daj^ of

October, 1907.

[Seal] ANTHONY M. ARNSTON,
Notary Public for Washington, Eesiding at Tacoma,

Pierce County.

[Endorsed] : Reply. Filed in the U. S. Circuit

Court, Western Dist. of AVashington. Nov. 1, 1907.

A. Reeves Ayres, Clerk. R. M. Hopkins, Dep.

In the United States Circuit Court for the Western

District of Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiif,

vs.

NATIONAL BANK OP COMMERCE (a Corpora-

tion)
,

Defendant.

Judgment of Dismissal.

This cause coming on to be heard this 17th day of

March, 1910, Chickering & Gregory and T. L. Stiles

appearing for the plaintiff and Kerr & McCord ap-

13earing for the defendant, and it appearing to the

Court that a motion for nonsuit was duly made by

the defendant at the conclusion of plaintiff's testi-

mony and that the said motion for nonsuit was

granted.

Now, therefore, by reason of the premises it is by

the court ordered, adjudged and decreed, that the

above-entitled action be and the same is hereby dis-
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missed. And it is further ordered that the defend-

ant do have and recover judgment from the plaintiff

for its costs and disbursements in this action to be

taxed by the Clerk in the manner provided by law.

C. H. HANFORD,
Judge.

[Endorsed] : Judgment of Dismissal. Filed U. S.

Circuit Court Western District of Washington.

Mar. 17, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-

TLE,
Defendant.

Petition [for New Trial, etc.].

Now, comes the plaintiff, Russo-Chinese Bank (a

corporation) and moves the Court to set aside its

order of nonsuit made March 17th, and the judgment

of dismissal entered thereon on the 17th day of

March, 1910, in the above-entitled cause, and to or-

der a new trial of said cause.

I.

Because the evidence was wholly insufficient to
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justify or support the said order of nonsuit and

judgment of dismissal.

11.

Because of the errors of law occurring at the trial

and duly excepted to at the time by plaintiff.

T. L. STILES,

Attorney for Plaintiff.

CHICKERING & GREGORY,
Of Counsel.

Due service of the within and foregoing Motion

for New Trial by the receipt of a true copy thereof,

hereby is admitted this 26th day of April, 1910.

KERR & McCORD,
Attys. for Deft.

[Endorsed] : Motion for New Trial. Filed in

U. S. Circuit Court, Western District of Washing-

ton. Apr. 26, 1910. A. Reeves Ayres, Clerk. W.
D. Covington, Deputy.

United States Circuit Court, Western District of

Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.
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Memorandum Decision on Motion for a New Trial.

Filed Jun. 9, 1910.

This action was tried and decided by the Court on

the theory that it is an action founded upon a con-

tract in writing. The motion for a new trial as-

sumes in behalf of the plaintiff, that the Court erred

in holding that it was necessary for the plaintiff to

prove the written promise alleged in the complaint,

and that the action is for money received by the

plaintiff which it cannot rightfully retain and that

the obligation to repay it to the plaintiff is an obli-

gation imposed by law and not dependent upon any

promise made by the defendant.

It is rather late to correct any misunderstanding

of the Court with respect to the nature of the plain-

tiff's cause of action, in the process of forming the

issues, the Court made a decision, in writing, giving

an interpretation to the complaint which, in effect,

placed the action on the basis of an action upon a

written contract and after that decision was ren-

dered, the defendant filed an amended answer con-

taining allegations equivalent to a plea of non est

factum. The Court, however, has taken another

view of the case in the light of the plaintiff's argu-

ment for a new trial, but without finding sufficient

grounds for granting the motion as it will be useless

to go through the form of a second trial if the same

result is certain. The plaintiff had a branch bank

at Port Arthur, China, in the year 1903, to which

the defendant sent a draft for the price of a con-

signment of flour shipped to be delivered to the

holder of the bill of lading, at Port Arthur. The
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draft was due for payment 90 da3^s after presenta-

tion and was duly accepted for payment. After-

wards during the war between Russia and Japan,

Port Arthur was invested by the Japanese army and

communication with the outside world was for a time

suspended, and afterwards the books and records of

the ^ranch bank were seized and for a time held in

the possession of Ja]3anese officers. The defendant

claimed that the draft had been paid and made a de-

mand on the plaintiff for the amount due on the col-

lection. After some correspondence the money due

on the draft, principal and interest, was paid to the

defendant by the plaintiff, and in the correspondence

there was notice from the plaintiff to the defendant

that in the event of ascertainment that the money

had not been collected by its branch, it would make

reclamation, and a promise by the defendant that if

the collection had not been made it would repay the

money upon receiving the draft and the accompany-

ing documents. In view of this state of facts I deem

the 8th paragraph of the complaint to be material if

the case ma}^ be considered as an action of assump-

sit for money received. That paragraph reads as

follows

:

"That on or about said 26tli day of May, 1904,

plaintiff's said branch bank at Port Arthur did mail

to defendant at Seattle, Washington, notice of the

nonpayment of said draft, together with the said

draft, and the official protest of the said Notary

thereof."

There was a controversy, the defendant asserting

against the plaintiff a liability for the neglect of its
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Port Arthur branch to make a remittance of money

which should have been remitted if collected, or to

return valuable documents which should have been

returned if the money was not collected. I do not

assent to the proposition contained in the .plaintiff's

argument, that, the defendant became legally liable

for the money the moment it was paid by the plain-

tiff to the defendant. There was an obligation on

the part of the branch bank to return the documents

in tact, if the payor defaulted in payment. This is

so because the documents, that is to saj", the draft,

bill of lading, and insurance policy, represented the

value in the flour shipment, the holder of the docu-

ments being only one entitled to possession of the

flour or to prosecute an action against the carrier

for nondelivery or misdelivery. By the evidence it

appears that the documents have been separated and

there has been no return, nor offer to return the

draft to the defendant. The Court holds that the

transaction between the plaintiff and defendant

amounts to a settlement of the controversy respect-

ing an alleged liabilit}^ of the plaintiff's branch and

proves a binding contract, by the terms of which the

defendant cannot be held liable to return the money,

in the present action, because the plaintiff has failed

to prove that all papers constituting the set of docu-

ments were returned.

Motion for a new trial denied.

C. H. HANFORD,
Judge.

[Endorsed] : Memorandum Decision on Motion

for a New Trial. Filed U. S. Circuit Court, West-
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ern District of Washington. Jun. 9, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.

[Order Extending Time to File Bill of Exceptions,

etc.]

In the United States Circuit Court, Western District

of Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK,
Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.

Upon application of T. L. Stiles, Esq., attorney for

plaintiff, and for good cause shown;

It is Ordered: That the plaintiff have until May
14, 1910, in which to file and serve its Bill of Excep-

tions in the above-entitled cause of matters occurring

at the trial thereof, and duly excepted to ; and

Ordered: That the plaintiff have leave to take

from the Clerk's office the depositions on file in the

cause for the purpose of making up its Bill of Ex-

ceptions herein.

C. H. HANFORD,
Judge.

[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Apr. 11, 1910.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OP
SEATTLE,

Defendant.

Notice [of Filing of Bill of Exceptions].

To Messrs. Kerr & McCord, Attorneys for Defend-

ant:

Sirs: Take notice, that pursuant to the annexed

order allowing plaintiff until May 14, 1910, in which

to file and serve its Bill of Exceptions in the above-

entitled cause, the annexed is a true copy of the Bill

of Exceptions of plaintiff, w^hich the undersigned are

about to file with the Clerk of said court.

Respectfully,

T. L. STILES,

Attorney for Plaintiff.

CHICKERING & GREGORY,
of Counsel.

Received a copy of the within Bill of Exceptions

this 12 day of May, 1910.

KERR & McCORD,
GEO. DE STEIGUER,

Attys. for Deft.
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[Order Extending Time to File Bill of Exceptions.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintife,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.

Upon application of T. L. Stiles, Esq., Attorney

for plaintiff, and for good cause shown.

It is ordered : that the plaintiff have until May 14,

1910, in which to file and serve its Bill of Exceptions

in the above-entitled cause of matters occurring at

the trial thereof and duly excepted to ; and

Ordered : that plaintiff haA^e leave to take from the

Clerk's office the depositions on file in the cause for

the purpose of making up its Bill of Exceptions

herein.

April 11, 1910.

C. H. HANFORD,
Judge.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

EUSSO-CHINESE BANK (a Corporation),

Plaintiff,

YS.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant.

Plaintiff's Bill of Exceptions.

Be it remembered that on the 15th day of March,

1910, the above-entitled cause come on for trial be-

fore the above-named court and a jury duly empan-

elled, Honorable C. H. Hanford, District Judge,

presiding; the plaintiff appeared by Messrs. T. L.

Stiles and W. H. Chickering, its counsel, and the de-

fendant appearing by Messrs. Kerr & McCord and

De Steiguer, and the following proceedings were

had

:

Mr. Stiles made an opening statement to the jury

on behalf of the plaintiff.

It was agreed between counsel that the corporate

character of the .Russo-Chinese Bank and the defend-

ant should be taken as admitted.

Thereupon the plaintiff read in evidence the depo-

sition of Alexander Friedberg, taken and certified

before the Honorable James W. Ragsdale, United

States Consul at St. Petersburg, Russia, and certi-

fied by him in his official capacity.
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[Deposition of Alexander Friedberg, on Behalf of

Plaintiff.]

The deposition of ALEXANDER FRIEDBERG,
a witness on behalf of the plaintiff, was as follows

:

Interrogatory 1. State your name, age, residence

and occupation.

Answer. Xame, Alexander Friedberg, thirty-one

years old, officer of the Russo-Chinese Bank, St.

Petersburg, holding power of attorney.

And he further said: I resided from January 1/

14/1904 till July 17/30, 1904, in Port Arthur; on

the last date I left Port Arthur for Chefoo, China,

where I resided until the close of that year. While

I was in Port Arthur I was an officer of the Russo-

Chinese Bank, holding a power of attorney for the

Port Arthur and Dalny branches of the bank, and

my duty was to supervise the affairs of the above-

named branches. My duty was to control the bank's

books ; I did not keep them. The bank kept books of

account of all its transactions, including also the

transactions involving the collection of drafts for-

warded to it by other banks. Its books were kept

correctly.

In the early part of 1904 it had a transaction in-

volving the collection of drafts sent to it for collec-

tion by the Xational Bank of Commerce of Seattle,

Washington, U. S. A. In 1904, it received several

drafts drawn upon Clarkson & Co. from the National

Bank of Commerce of Seattle for collection. In

January, 1904, it received a draft for $36,194.80,

drawn bv the Centennial Mill Co. upon Clarkson &
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(Deposition of Alexander Friedberg.)

Co, payable 90 days after sight. This draft was re-

ceived on January 9/22, 1904. This draft was pre-

sented by the bank to Qarkson & Co. on or about

January\o/23, 1904.

Interrogatory 13, addressed to the witness was as

follows

:

State, if you know, whether Clarkson & Co. ac-

cepted said draft, and if they did, on what date?

Answer. Yes. Clarkson & Company accepted

said draft on January 17/30, 1904.

Mr. McCORD.—I move to strike out that answer

for the reason that the only way a draft could be ac-

cepted would be by some instrument in writing, and

he has stated the ultimate fact that it was accepted.

The COURT.—The motion to strike out is granted.

Mr. CHICKERING.—We take an exception.

The COURT.—Exception allowed.

The WITNESS.—The bank notified the National

Bank of Commerce that said draft had been accepted

by letter dated January 17th, 1904, No. 1903.

When the draft was received by the bank it was

accompanied with bills of lading, insurance policy,

and sale bill for 35,312 sacks of flour shipped by S.

S "Hyades." These documents were kept m the

safe of the bank at the disposal of the National Bank

of Commerce of Seattle until paj^nent of the draft

bv Clarkson & Co.
'

At the maturity of the draft Clarkson & Co. had

not paid the amount of the draft to the bank or any

part of it.

Interrogatory 18. State, if you know, what the
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bank did with the draft upon its maturity and non-

payment.

Answer. In view of the non-payment of the draft

at maturity the bank sent the draft to the Public

Notary of Port Arthur, asking him to call for pay-

ment of same and in the event of refusal to protest

the draft for non-payment.

Mr. McCORD.—I move to strike that out as not

the best evidence; it was sent by mail and the writ-

ing is the best evidence. The reason that I make

that objection is that it was then in writing.

The COURT.—I will overrule all of these objec-

tions if it is going to be followed with the necessary

papers, if the papers are not here but can be pro-

duced.

Mr. McCORD.—I object to the question on the

gromid that it is simply hearsay, and calling for the

contents of a written instrument. Now when we

come to offer that documentary evidence we shall

have an objection to it at that time. We do not want

to get the record encumbered here.

The COURT.—It is already encumbered and I am
trying to simplify the case. If any of these papers

are in the case and are going to be produced I will

overrule the objections, but if not I will sustain the

objections.

Both overruled exceptions allowed.

Mr. McCORD.—Do I understand that I will have

an exception to similar questions of this kind without

objecting each time?

The COURT.—Yes. You can have it to all these
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questions.

The WITNESS.—In the months of April and
May, 1904, there existed a condition of war at Port
Arthur. The war was going on between Russia and
Japan. In April, 1904, the Japanese troops landed
near Port Arthur (on the Kwantung peninsula).

On April 21, Russian style, May 4th, American style,

the Japanese troops cut the communications by land
and as the Japanese fleet had blockaded Port Arthur
since January 27th, Russian style, February 9th,

American style, 1904, the communication with Port
Arthur ceased.

Clarkson & Co., merchants of Port Arthur, were
buying and selling different kinds of goods. They
were agents for several insurance and other com-
panies and also engaged in shipping in quality of

agents for different steamship companies. I did not

know about any connection between Clarkson & Co.

and the Boston Steamship Co. and the Boston Tow-
boat Company in 1903 and 1904.

In April, 1904, and at the request of the represent-

ative of the Centennial Mill Co. of Seattle who was in

Shanghai at that time, the bank at Port Arthur made
inquiries regarding the ''Hyades" flour; and then I

learned that Clarkson & Co. w^ere the agents for the

S. S. "Hyades" of the Boston Steamship Co. and

the Boston Towboat Co.

Interrogatory 23. State all that you know about

the flour shipped per S. S. "Hyades" to Clarkson &
Co. against which the draft for $36,194.80 was drawn.

Answer. It was not the bank's business to look
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after the flour shipped per S. S. "Hyades" to Clark-

son & Co., against which the draft was drawn for

$36,194.80. It was also not the business of the bank

to examine either the quality or quantity of the flour,

the bank not being Commissioner for the purchase or

sale of it. The bank could also not prevent the dis-

charging of the cargo, not being empowered to do

so b}^ the National Bank of Commerce of Seattle.

Clarkson & Co. were the shipper's (the Centennial

Mill Co.) assigns, as may be seen from the bill of

lading accompanying this draft.

(Witness includes copy of letter. Plaintiff's Ex-

hibit One, see post, page 34) and proceeds.

According to these instruments of the National

Bank of Conmierce of Seattle, the bank had to pre-

sent the draft for $36,194.80 drawn at 90 days' sight

to Clarkson & Company for acceptance, and to keep

the accepted draft with documents at the disposal of

the National Bank of Commerce of Seattle until the

maturity of the draft ; in case of non-payment of said

draft to protest and return it to the National Bank

of Commerce of Seattle, holding also the documents

at the disposal of the said bank. I can only suppose

that the "Hyades" flour was discharged by Clark-

son & Co., as they were the agents of the S. S. "Hya-

des" which arrived in January, 1904, at Port Arthur.

After the capitulation of Port Arthur, the Japan-

ese military officers took possession of the books,

papers, effects and property of the Russo-Chinese

Bank and retained the same until March, 1906.

Having applied several times to the Japanese Gov-
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ernment for peraiission to go to Port Arthur for the

supervision of the said books, papers and effects, I

received the permission from the Japanese Govern-

ment to go to Port Arthur only in February, 1906,

and having taken the necessary steps before the Jap-

anese authorities, I finally succeeded in recovering

them in March, 1906. The bank had no access to the

said books, papers and effects while they were in the

possession of the said Japanese military forces.

The said books, papers and effects are now in St.

Petersburg, in the offices of the Russo-Chinese Bank.

There is a difference between the Russian calendar

and the calendars of other countries (English or

United States) of thirteen days. For instance the

17th day of April, according to the Russian calendar,

would be the 30th day of April in English or United

States.

The law^s of the Russian Empire were in force at

Port Arthur in 1903 and 4.

The Russian law^ as to days of grace on bills of ex-

change w^as in force in Port Arthur.

There were no consuls of other countries or insti-

tutions besides the Russian authorities having juris-

diction at Port Arthur. And according to the

Russian law the drawee has two days' grace besides

Sundays and holidays during which time protest is

suspended.

Interrogatory 33. If you have before you the

books of the Russo-Chinese Bank at Port Arthur

covering the time of 1904 and 5, and containing en-

tries referring to the transaction of the draft of the
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Centennial Mill Company upon Clarkson & Co. for

$36,194.80 about whicli you have already been inter-

rogated, please exhibit to the officer taking your

deposition the entries in said books referring to said

draft and have a copy of such entries in the Russian

language together with a translation thereof at-

tached to your deposition.

Answer. Yes, I have before me the books of the

Russo-Chinese Bank at Port Arthur covering the

time of 1904 and 5. I beg to attach an identified

copy of the entry of the draft of the Centennial Mill

Co. upon Clarkson & Co. for $36,194.80 and an iden-

tified translation thereof into English which you have

compared with the original book I have exhibited to

you.

Interrogatory 35, If you have before you any

letter copy-book of the Russo-Chinese Bank at Port

Arthur containing any letters or telegrams addressed

or forwarded by said bank to the National Bank of

Commerce of Seattle please exhibit.

Answer. Yes, I have a copy of all letters ad-

dressed and forwarded by the Russo-Chinese Bank

to the National Bank of Commerce of Seattle since

1902. The letters were copied in general copy-books

for divers clients of the former branch of the Russo-

Chinese Bank at Port Arthur. The said copy-books

are here exhibited. See Exhibits "A," "B," "C,"

**D," which are certified to be true copies.

Interrogatory 36. Please refer to any part of the

bank's records which you can identify and which

contains an account of the disposition of the draft
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upon its non-payment.

Answer. I beg to attach identified copies with

translation thereof into English of a letter dated

April 19th, 1904, addressed by the Bank at Port

Arthur to the Notary of the city of Port Arthur

directing to produce the draft for $36,194.80 for pay-

ment to Clarkson & Co. and in the ^vent of refusal

to protest the same.
, Also an identified copy of letter

dated May 13/26, 1904, addressed to the National

Bank of Commerce of Seattle with which the pro-

tested draft for $36,194.80 was returned. Also a

correct extract with English translation from the

original book of the Russo-Chinese Bank, Port

Arthur Branch, called Bills for Collection, page 27,

for the year 1904, showing that the draft for $36,-

194.80 was returned on May 13th, 1904, to the

National Bank of Commerce of Seattle. And the

documents attached to the said draft were returned

on June 14/27, 1906, to the Russo-Chinese Bank at

San Francisco. Now the said documents are in my
possession. Here follow copies of papers referred

to.

7889 Port Arthur, the 19th of April, 1904.

To the Notary of the City of Port Arthur, Present.

Dear Sir,—We beg you hereby to present for pay-

ment and in the event of refusal to protest the bills

of exchange annexed herewith.
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No. in num- No. of the Against whom Date of

eri<;al order bills of ex- In whose name to be pro- Maturity of

change. tested. the bills of

exchange.

1 11364 R. C. B. A. Michailovsky 19/IV

2 7646 L. Kaialoff Tun-Sun-Sjan Co. "

3 5908 G. Bornian Sty- Zozunoff 18/IV

4 7035 Centennial Mill

Co.

Clarkson & Co. 17/IV

Amount of the bills of ex-

change. Remarks.

Roubles C.

300 —
587 82

863 57

71.665 70 at the rate of exchange of date

198 Gold Dollars 36,194.80.

Yours truly,

RUSSO-CHINESE BANK.
A. OVSIANKIN
A. FRIEDBERG.

13/25th May, 1904.

National Bank of Commerce, Seattle, Wash.

Your rem'ce for coll. ll/XII-03 No. 1559/7035

G$36194.80 pr 17/IV-1904 D/P on Clarkson & Co.

Port Arthur.

Dear Sirs,

This had to be protested for non-payment and is

herewith returned together with its deed of protest.

Kindly acknowledge receipt and remit on our ac-

count to the First National Bank of your city
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Rbs.566.25. sundry charges as per following descrip-

tion, thus obliging.

Rbs.271.50 %% comm.

184.25 protest

2.— carriage fare.

.50 postage

108.— billstamp.

a

a

a

a

Rbs.566.25.

The reason of dishonor is that the goods have not

been landed here. The shipping docts. are being

kept here pending receipt of your instructions.

Yours faithfully,

RUSSO-CHINESE BANK
(Port Arthur Branch.)

A. D. MAMONOFF
p. p. A. FRIEDBERG.

Enclosed:

*3ne bill (first)

one bill (second)

one deed of protest.

For Extract from book "Bills for Collection," see

Post, p. 37.

I personally knew Mr. A. Belinsky, who was Pub-

lic Notary at Port Arthur in the months of April,

May, 1904.

Interrogatory 39. Produce and attach to your

deposition any official record made by said A. Belin-

sky of his action concerning said di'aft, and if same

is in the Russian language have a correct translation

of the same into English had and attach original and
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translation to your deposition.

Answer. I beg to attach the official record of the

bills of exchange presented at the offices of A. Belin-

sky, Public Notary, of Port Arthur during April,

1904, Russian style. Also a correct extract from it,

Page 6, No. 179, concerning the draft for $36,194.80

with the translation thereof into English. Said ex-

tract is as folloAvs

:

In the month of April of the year 1904.

Pagie6.

Who issued the On whom Against For what sum. I n whose Date of the

bills of ex- drawn. whom ia name pro- Protest.

change. made the

protest.

Koubles cop. tested.

179

Centennial Mill Clarkson Transfer 71.665 70 Centenu- 20

Co. & Co. Clarkson & ial Mill

Co. Co.

Interrogatory 41. State what you know, if any-

thing, of the payment to the Russo-Chinese Bank at

Port Arthur by or for account of Clarkson & Co. of

the sum of about 67,000 roubles on or about April

30th, 1904.

Answer. On April 17/30, 1904, according to the

cash-book of the Russo-Chinese Bank, Port Arthur,

of same date the representative of Clarkson & Co.

cashed a check endorsed by him, No. 1156, dated

April 16, 1904, for 67,000 roubles, drawn by M. Gins-

burg & Co. on their account with the Russo-Chinese

Bank at Port Arthur. On the same date Clarkson

& Co. paid to the bank (1) thg equivalent of the

draft. No. 1412/6386 for G. $4,136 received from the

National Bank of Commerce of Seattle, plus 6%
interest on the same for 220 days=G.$151.65:=G.$4,-
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387.65, at the rate of 198=8489 roubles and 55 cop.

(2) The equivalent of the draft No. 455/6500 for

G.$16,155.20 received from the National Bank of

Commerce of Seattle, plus 6% interest on the same

for 200 days, G.$538.50=G.$16,693.70, at the rate of

198=33053 roubles, 53 cop. (3) Expenses on the

said drafts, bill stamps commission, telegram ex-

penses and postage, 305 rbls. 80 cop. (4) That

part to the credit of their own account with the

Russo-Chinese Bank at Port Arthur 25,151 roubles

12 cop.

Of course the bank could not enforce Clarkson &
Co. to appty their money in one way or another and

w^as obliged to merely follow their client's instruc-

tions. The proceeds of the draft 6386/1412 and

6500/1455 G.$20,981.35 were remitted on the same

date to the National Bank of Commerce of Seattle

by telegraphic transfer on Ladenburg, Thalmann &

Co., New York. At that time the value of 67,000

roubles represented about $33,838.88 United States

currency, at the rate of 198.

On the 17/30 day of April, 1904, the bank at Port

Arthur had in its portfolio besides the draft for $36,-

194.80 the docmiients which were attached to the fol-

lowing drafts of the Centennial Mill Co. drawn upon

Clarkson & Co.: 1. G.$4136, due February 27th,

1904, Russian style. 2. G.$16,155.20 due March 8,

1904, Russian style. 3. G.$23,468.40 drawn 90

days' sight. All these drafts had the following stamp

'^Payable at the Bank's demand, rate of exchange on

New York at date together with interest at 6% per
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annum from date of this draft to estimated date of

return of remittance in Seattle, Washington." The

amount of the drafts a.$4136 and G.$16,155.20 was

paid with interest as stipulated on the 17/30 April,

1904, and the amount of G.$20,981.35 remitted to the

National Bank of Commerce of Seattle by tele-

graphic transfer on Ladenburg, Thalmann & Co. of

New York. The di-aft for $23,468.40 was not ac-

cepted by Clarkson & Co. and had to be protested for

non-acceptance on May 23d, June 5th, American

stjie, 1904, and retiu'ned together with the deed of

protest for non-acceptance to the National Bank of

Commerce of Seattle on June 7/20, 1904.

I do not know out of what funds Clarkson & Co.

paid the drafts mentioned above, but I presimie that

Clarkson & Co. applied a part of the money cashed

from the bank at Port Arthur against M. Ginsburg

& Company's check for 67,000 roubles on the same

day.

Being cross-examined, the witness answered

:

I was connected with the Russo-Chinese Bank at

Port Arthur since August, 1901, and was holding the

power of attorney for that branch since December,

1901. I did not personally keep the books of the

Russo-Chinese Bank of Port Arthur during the lat-

ter part of the year 1903 and until the month of June,

1904, but merely supervised the keeping of the books.

The bank at Port Arthur kept a special book for

all bills of exchange received for collection with

docmnents or without them. As soon as a bill of

exchange was received it was entered in the general

book "Bills of Exchange for Collection." In that
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book was noticed the date of receipt, the current

number of the bill in numerical order, the number
given by the remitter or indicated on the bill, the

date of the letter of the remitter relating to the bill,

the name of the firm of the remitter, and town of the

remitter, and kind of documents relating to the bill,

the drawer of the bill, the town of the drawer, the

date of the issue of the bill, the drawee, if a sight

draft, and notice of the time presentment was made,

the date of maturity, the instructions of the remitter,

the amount of the draft and date of payment or re-

turn of the draft. If a sight draft was accepted by

the drawee the date of maturity was noticed in the

book.

Attached to the drafts of the Centennial Mill Com-

pany upon Clarkson & Co. for G$4136, G$16,155.20,

G$36,194.80, and G$23,468.40 there were attached

bills of lading, sales bills and insurance policies, or

certificates of marine insurance effected.

To the draft for $36,194.80 drawn by the Cen-

tennial Mill Co. upon Clarkson & Co. there were at-

tached the following documents : Original and dupli-

cate of the bills of lading, No. 569 for 35,312/4 sacks

of flour shipped by S. S. *'Hyades" to the port of

Port Arthur or Dahiy, issued by the Boston Steam-

ship Co. and Boston Towboat Co., Seattle, on Dec.

9th, 1903 ; original and duplicate of the Certificate of

the Fireman's Fund Insurance Co. of San Francisco

No. 52,459, for G$40,000, on 35,312/4 sacks ''Russo-

Chinese" flour shipped on board the ''Hyades" from

Seattle to Port Arthur or Dalny and issued in
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Seattle December lltli, 1903, and a copy of the bill

of sale issued by the Centennial Mill Co. to Clarkson

& Co. for 35,312/4 sacks "Russo-Chinese" flour for

G$36,194.80, with letter of the 13/26 May, 1904.

The bank at Port Arthur, when returning the above

said draft with deed of protest for non-pajTuent, in-

formed the National Bank of Commerce of Seattle

that the documents attached to the draft G$36,194.80

were kept at the disposal of the remitter. When
said documents were recovered from the Japanese

authorities at Port Arthur and sent to the head office

of the Russo-Chinese Bank at St. Petersburg, the

latter forwarded them to the branch office of the bank

at San Francisco on June 14/27, 1906, with instruc-

tions to deliver the documents to the National Bank

of Commerce of Seattle against payment of the

amounts due to the Russo-Chinese Bank. Now, the

documents are in my possession and I attach them

herewith. Copy of documents attached as follows:

(A)

CENTENNIAL MILL COMPANY
MERCHANT MILLERS

Seattle and Spokane, Washington.

SEATTLE, Dec. 10, 1903.

SOLD TO Clarkson & Co.,

Port Arthur and/or Dalny

36,312/4 sax- 8,828 Bbls. "RUSSO-CHINESE"
flour a $4.10 $36/194.80

c.if

SHIPPED VIA S.S. "Hyades"
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TERMS Draft 90 days thro' Russo-Cliinese Bank.

(Stamped:)

Russo-Cliinese Bank

No. 7055

Port Arthur.

(Copy)

(B)

Marks and Numbers

(In Duplicate)

No. 52459 $40000.00

FIREMAN'S FUND INSURANCE COMPANY

of

SAN FRANCISCO.

Seattle, Wn., Dec. 11, 1903.

THIS CERTIFIES THAT Centennial Mill Com-

pany is insured under and subject to the conditions

of open Policy No. 1457, Entry No. 4665 of the

FIREMAN'S FUND INSURANCE COMPxiNY,
in the sum of Forty Thousand and 00/100 Dollars on

35312 sks. "Russo-Chinese" flour, valued at sum in-

sured on board the '

' Hyades '

' via ports and con. str.

and/or stmrs. at and from Seattle, Wn. to Port

Arthur and/or Dalny, loss if any payable in Hong-

kong to assured or order upon surrender of this Cer-

tificate properl}^ endorsed and receipted.

J. B. LEVISON,
Marine Secretary.

Countersigned

BURNS, ATKINSON & CO.,

Agent.



64 The Russo-Chinese Bank vs.

(Deposition of Alexander Friedberg.)

(Stamped:)

Russo-Chinese Bank

No. 7035

Port Arthur.

Insured against all risk of particular average

without limitation. Not valid unless countersigned

by Burns, Atkinson & Co., Agents, Seattle, Wash.

In case of loss or damage to the interest insured

under this policy, same shall be reported as soon as

goods are landed or loss known to the Union Insur-

ance Society of Canton, Limited, at Hongkong,

Shanghai or Yokohama, and all claims shall be paid

at the charter Bank of India, Australia and China,

upon presentation of certificate of loss signed by said

Society.

Endorsed on back:

CENTENNIAL MILL CO.

By R. C. HASSON, V. P.

(C)

In Duplicate.

Export Bill of Lading No. 369.

BOSTON STEAMSHIP COMPANY (Stamped)

and Russo-Chinese Bank

BOSTON TOW BOAT COMPANY. No. 7035

Port Arthur.

Puget Sound-Oriental Line.

Agencies Agencies

Dodwell & Co., Ltd., Seattle, Wn. Ta«oma, Wta.

General Agents at Frank Waterhouse,

Yokohama and Kobe—Japan Managing Agent.

Shanghai, Hankow,

Foochow,—China

Hong Kong San Francisco,

Colombo—Ceylon E. H. Forester, G. A. N. P. Ry.
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RECEIVED from Centennial Mill Co. in appar-

ent, good order and condition, except as noted, the

following property (contents and condition of con-

tents of packages unknown), marked, consigned and

destined as indicated below for shipment at Seattle

by steamship "Hyades" or any other steamship of

the BOSTON STEAMSHIP COMPANY or BOS-
TON TOW BOAT COMPANY:—

BATES OF FREIGHT. MARKS AND NUMBERS.
G $5.00 per 2000# G $4325.72 RUSSO-CHINESE.

Payable at Seattle G $4325.72

ARTICLES.
35312 Qr. Sax Flour

1 Bundle (200) mty sax.

Measurement tons feet (

> (Subieet to correction')
Weight, lbs. 1,730,288

J
^

"^ >^^iouj.

To be carried by said steamer or any other steamer

of the above company to the ]3ort of Port Arthur

&/or Dalny (or so near thereto as she or they

may safely get) with liberty to call at any port or

ports in or out of the customary route (in any order),

and to be there delivered unto Shipper's Order or to

his or their assigns (Notify Clarkson & Co.) or to

another carrier on the route to destination, if con-

signed beyond a regular port of call, upon pa}Tiient

of the freight thereon at the rate of $5.00 per ton

from Seattle to Port Arthur &/or Dalny payable as

above in United States Gold Currency, with all other

charges, advanced charges and average, without any

allowance of credit or discount. Freight and ad-

vance charges payable at carrier's option in advance,

in cash, or immediately on discharge of the proi:)erty

at the port of Port Arthur &/or Dalny in its equiva-
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lent in local currency at bank demand rate of ex-

change on New York.

In consideration of the rate of freight therein

named, it is hereby stipulated that the service to be

performed hereunder shall be subject to the condi-

tions, whether printed or written, herein contained,

and said conditions are hereby agreed to by the ship-

l^er and by him accepted for himself and his assigns

as just and reasonable.

With respect to the service it is agreed that:

CONDITIONS

:

IN AVITNESS WHEEEOF, the Agent signing

on behalf of the said STEAMER, has affirmed to 2

Bills of Lading all of even tenor and date, one of

which Bills being accomplished, the others to stand

void.

Dated at Seattle this 9th day of Dec, 1903.

FEANK WATEEHOUSE,
By W. D. Benson, Managing Agent.

Endorsed on back

:

CENTENNIAL MILL CO.

By E. C. HASSON, V. P.

I had general supervision only of the draft for

G$36,194.80. Mr. Chernin, the chief of the depart-

ment for collection of bills of exchange, and Mr.

Alexander Drosdoff had charge of the draft. Mr.

Chernin, now manager of the Eusso-Chinese Bank at

Chita, Siberia, presented the draft to Clarkson & Co.

for acceptance immediately on receipt of it. The
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draft Avas accepted bv Clarkson & Co. in writing at

the office of the Russo-Chinese Bank at Port Arthur
on the 17/30 January, 1904. Neither myself nor the

Russo-Chinese Bank made any investigation at any
time as to the quantity or quality of flour in the go-

downs or warehouses of Clarkson & Co. at Port Ar-
thur. Nor as the shipment of flour on the '

' Hyades. '

'

It was not the duty of the bank to look after goods

in the go-downs of the steamship agent.

The bank at Port Arthur had a lot of documents

in its portfolio for collection and dealt with the docu-

ments only unless otherwise instructed by the re-

mitter. The National Bank of Connnerce of Seattle

remitted the draft for $36,194.80 simply for collec-

tion. The bank at Port Arthur acknowledged the

receipt of this draft by letter dated January 9/22,

1904, reading as follows:

''The National Bank of Commerce, Seattle, Wash.,

Dear Sirs : We beg to acknowledge receipt of your

favor of 11th December, 1903, as well as of advised

bill and documents for 1559/8 (7035/6) (2)

Ct$36,194.80 on Port Arthur sent us for collection.

Please note: 1) That, unless otherwise instructed,

bills of any description sent us for procuring ac-

ceptance and/or for collection will be protested both

for non-acceptance or non-payment and immediately

returned to the sender. 2) When sending us for

collection documents and bills or only documents

clearly state in your letter accompanying same

whether in case of dishonor : 2) both bills and docu-

ments are to be promptly returned with the relative
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deed of protest, or b) if the bill is to be returned

and the relative documents are to be kept here at

j^our disposal, or c) if the goods are to be stored by

us and fire insurance is to be recovered pending re-

ceijDt of your instructions. 3) Our bank does not

guarantee that the goods be stored in due time when

there is no storage accommodation obtainable, and

takes no responsibility whatever if same are not

landed in perfect condition, nor if the goods are de-

teriorating or becoming of lower value in conse-

quence of fluctuations while under our bank's con-

trol.''

I do not know how much flour Clarkson & Co. had

in their go-downs at the conmiencement of hostilities

between Russia and Japan.

According to the bill of lading the shipment of

35,312 sacks of flour on the "Hyades" was shipped

by the Centennial Mill Co. as consignor to the port

of Port Arthur or Dalny. The bill of lading was

endorsed in blank by the Centennial Mill Co. There-

fore the consignee is unknown. The bill of lading

contained the following clause : ''to be delivered there

unto shipper's order or to his or their assigns (Notify

Clarkson & Co.) or to another carrier on the route

to destination." The bill of lading was attached to

the draft.

Neither the bank at Port Arthur nor myself ever

obtained possession of the shipment of flour. Nor

did the bank at Port Arthur take this flour into cus-

tody or control or sell it to the Russian Government

or to one Ginsburg, a representative of the Russian



The National Bank of Commerce of Seattle. 69

(Deposition of Alexander Friedber^.)

Government. Nor did I or the Russo-Cliinese Bank
at Port Arthur surrender the draft or the documents

attached thereto to the agent of the Steamship Co.

These documents are in the possession of the Russo-

Chinese Bank up to this date. The bank never got

possession of the flour and never transferred it to

Ginsburg. The bank never realized any sum from

Ginsburg for this flour ; never sold or delivered it to

Ginsburg; nor do its books show any entries regard-

ing such sale.

Cross-interrogatory 19. Do the books of the bank

disclose the disposition of the funds from the sale of

the flour to Ginsburg? If so, point out to the officer

taking this deposition the entries showing such dis-

position. Make copies of said entries, giving the

name of the book and the page upon which the en-

tries occurred and have them translated into English.

I want you to be particular and minute in answering

this cross-interrogatory. Attach to your deposition

all entries in all books of the bank touching the re-

ceipt and method of disposition of the 67,000 roubles

realized from the sale of this flour.

Answer. I do not know and cannot know whether

the 67,000 roubles cashed by Clarkson & Co. against

the check drawn by Ginsburg were paid by the latter

for the
'

' Hyades '

' flour. I attach the following iden-

tified copies and translation of them of all entries

regarding the pa>Tnent of 67,000 roubles to Clarkson

& Co. for account of M. Ginsburg & Co. on April

17/30, 1904, and the dispositions made by the latter

on the same day.
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(1) Copy of the check No. 1156 for 67,000 rs.

issued b}^ M. Ginsburg & Co., order bearer and en-

dorsed by Clarkson & Co. (2) Copy of the cash

voucher of April 17/30, 1904, for 8.489—roubles

and 55 copecks received from Clarkson & Co. for ac-

count of the National Bank of Commerce of Seattle

B/C No. 1412 (our No. 6386) for a$4.136, with in-

terest thereon. (3) Copy of the cash voucher of

April 17/30, 1904, for 33.053 roubles and 53 copecks

received from Clarkson & Co. for account of the

National Bank of Commerce B/C No. 1455 for

G$16.155.20 with interest thereon. (4) Copy of

the cash voucher of April 17/30, 1904, for 305 roubles

and 80 copecks, being commission, postage, telegram

expenses and stamps on the said drafts of the Na-

tional Bank of Commerce of Seattle. (5) Copy of

the cash voucher of April 17/30th, 1904, for 25151

roubles 12 cop. received from Clarkson & Co. to the

credit of their correspondent's account. (6) Copy
of the cash-book, page 216 of April 17/30th, 1904,

re. Rbls. 8.489,55 and Rs. 33.053,53, received from

Clarkson & Co. (7) Extract of the cash-book page

217 of April 17/30th, 1904, re. Rbs. 25.151.12 received

from Clarkson & Co. and Rs. 67.000, paid against

M. Ginsburg & Co.'s check No. 1156. (8) Extract

from the book "Journal," pages 311 and 312 of April

17/30, 1904, showing the entries re. transfer of

$20,981,35 equal to Rs. 41.543,08 to the National Bank
of Commerce of Seattle. (9) Extract from the

book "Correspondents their account," page 292,

showing the movement of Clarkson & Co.'s account
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from April 12/25th, 1904, up to May 4/17, 1904,

showing all the time a debit balance of their account,

also payment of Rs. 25.151,12 to their credit on April

17/30, 1904.

Here follow documents identified by the witness as

follows

:

(Copy of the Check.)

Stamp : April 17 1904.

Number of account 5. M. Ginsburg & Co.

RUSSO-CHINESE BANK.
Port Arthur, 16th April 1904. Roubles 67000.—

(con.)

Russo-Chinese Bank.

Please pay to the bearer sixt}^ seven thousand

roubles and pass this amount to the debit of my
special account.

PAID Trading Firm

(Stamp)
M. GINSBURG & C.

By procuration L. Blankman.

No. 1156.

(On the back of the check:)

Trading Firm CLARKSON & CO.

By procuration N. Lerokuzoif.

(Copy of the cash voucher.)

17/IV, 1904.

Received from Messrs. Clarkson & Co.

Account Correspondents their account sundries ac-

cording to letter of Nat. Bank of Commerce,

Seattle, dated 6/X 03, Bill for collection $1412
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our number 6386, G$4,136 plus 6% for 220 days

G$151.65==G$4,287.65 at 198. . .Roubles 8,489.55

(eight thousand four hundred and eighty-nine rou-

bles 55 cop.)

Cashier sign stamp: received.

G
(Copy of the cash voucher.)

Received from Messrs. Clarkson & Co.

17/IV, 1904

Account Correspondents their account sundries ac-

cording to letter of Nat. Bank of Commerce

Seattle, dated 26/X 03 Bill for Collection $1455

our number 6500 G$16,155.20 plus 6%. for 200

days G$538.50=G$16,693.70 at the rate of

198 Roubles 33.053.53

(thirty three thousand fifty three roubles & 53 co-

pecks.)

Cashier sign Stamp: received.

G
(Copy of Cash voucher.)

Received from Clarkson & Co 17/IV 1904

Account Sundries

on our number 6500 and 6386

our commission for collection. . . .Roubles 174.50

for telegram 70.

—

postage 1.

—

stamps 60.30

Roubles 305.80

(three hundred and five roubles 80 copecks.)



The National Bank of Commerce of Seattle. 73

(Deposition of Alexander Friedberg.)

Cashier sign G stamp received

(Copy of Cash voucher.)

5 476

Receive 291/11

Current account

Account Correspondents

Clarkson & Co,.

N 7 Roubles 25,151.12

Twenty five thousand one hundred and fifty one

roubles and 12 copecks.

Stamp received April 17th, 1904.

The words '' current account" not to be read.

As far as I know during the siege of Port Arthur

the price of flour was a little higher than before the

outbreak of the war, but there was a lot of flour in

the go-downs of the Government and no scarcity was

felt of it. I do not know the price of the flour.

There was no telegraphic communication possible

with Port Arthur on April 28th/M.ay lOth, 1904. No
telegram was sent on that date from Port Arthur to

Vladivostok in answer to a telegram from Vladivo-

stok inquiring as to whether the drafts drawn by

the Centennial Mill Co. upon Clarkson & Co. had

been paid. And in no such telegram was it stated

by the Port Arthur branch of the Vladivostok

branch that all of the drafts of Clarkson & Co. had

been paid. The bank at Port Arthur never tele-

graphed in substance that the draft for $36,194.80

had been paid. The Russo-Chinese Bank at Port

Arthur did not wire to the Russo-Chinese Bank at

.Shanghai to the eifect that the draft for $36,194.80
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had been paid by Clarkson & Co. There was no tel-

egraphic communication with Shanghai on or about

May 10th, 1904.

The account of the firm of Clarkson & Co. with the

Russo-Chinese Bank, Port Arthur branch, showed

a debit balance from the first of December, 1903, up

to December, 1904 (with the exception of June,

1904). Clarkson & Co. owed to the Russo-Chinese

Bank at Port Arthur,

During December, 1903 (Russian style), about

51,000 roubles.

During January, 1904 (Russian style), about

49,000 roubles.

During February, 1904 (Russian style), about

40,000 roubles.

During March, 1904 (Russian style), about 41,000

roubles.

During April, 1904 (Russian style), about 35,000

roubles.

During May, 1904 (Russian style), about 20,000

roubles.

During June, 1904 (Russian style), about 30,000

roubles.

During July, 1904 (Russian style), about 36,000

roubles.

During August, 1904 (Russian stj^le), about 37,000

roubles.

The following is a statement of Clarkson 's account

with the Port Arthur branch of the Russo-Chinese

Bank on the dates mentioned.



The National Bank of Commerce of Seattle. 75

(Deposition of Alexander Friedberg.)

December 1/14, 1903, Clarkson & Co. owed to the

bank Es. 55,363.72.

December 15/28, 1903, Clarkson & Co. owed to the

bank Rs. 55,331.07.

January 1/14, 1904, Clarkson & Co. owed to the

bank Es. 50,003.12.

January 15/28, 1904, Clarkson & Co. owed to the

bank Rs. 49,136.20.

February 1/14, 1904, Clarkson & Co. owed to the

bank Rs. 48,451.65.

February 15/28, 1904, Clarkson & Co. owed to the

bank Rs. 42,294.30.

March 1/14, 1904, Clarkson & Co. owed to the bank

Rs. 40,995.90.

March 15/28, 1904, Clarkson & Co. owed to the

bank Rs. 40,938.90.

April 1/14, 1904, Clarkson & Co. owed to the bank

Rs. 40,923.90.

April 15/28, 1904, Clarkson & Co. owed to the

bank Rs. 41,326.54.

May 1/14, 1904, Clarkson & Co. owed to the bank

Rs. 41,544.65.

May 15/28, 1904, Clarkson & Co. owed to the bank

Rs. 14,925.25.

June 1/14, 1904, Clarkson & Co. had a credit bal-

ance Rs. 5,146.45.

June 15/28, 1904, Clarkson & Co. had a credit bal-

ance Rs. 10,586.45.

July 1/14, 1904, Clarkson & Co. owed to the bank

Rs. 33,568.65.
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July 15/28, 1904, Clarkson & Co. owed to the bank

Rs. 36,708.15.

August 1/14, 1904, Clarkson & Co. owed to the

bank Rs. 36,708.15.

August 15/28, 1904, Clarkson & Co. owed to the

bank Rs. 36,708.15.

On January 14, 1904 Clarkson & Co. had an over-

draft account with the Port Arthur Branch of the

Russo-Chinese Bank for 50,000 roubles. This amount

had to be repaid by Clarkson & Co. by monthly in-

stallments of 3,000 roubles (or to reduce their in-

debtedness by 3,000 roubles monthl}^)

.

Cross-interrogatory 33. Attach to your deposition

copies from the books of the bank, giving book and

page where same occurs, the entries showing the var-

ious pa}Tnents made by Clarkson & Co. to the Russo-

Chinese Bank from December 1st, 1903, to August,

1904, and state from what sources the various sums

paid by Clarkson & Company came .

Answer. I do not know from what sources Clark-

son & Co. paid these sums. I attach extracts from

the cash-book of the Port Arthur Branch of the

Russo-Chinese Bank showing the payments made by

Clarkson & Co. to the Russo-Chinese Bank from

December, 1903, to August, 1904. Here follow ex-

tracts from the books.

I do not know from what sources Clarkson & Co.

realized the sums which they paid into the bank or

that they were realized from the sale of flour covered

by documents attached to the various drafts drawn

by the Centennial Mill Co. upon Clarkson & Co. in
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the hands of the bank for collection.

Relating to the draft for G$16,155.20 drawn by

the Centennial Mill Co. upon Clarkson & Co., cover-

ing a shipment of flour on the steamer "Tremont"

consisting of 1,000 sacks of "Blue Stem" flour and

14,688 sacks of "Russo-Chinese" flour, due about

March 8, 1904, this was a draft drawn with docu

ments attached and was accepted by Clarkson & Co.

December 8/21, 1903, and became due March 8/21,

1904. It was paid April 17/30, 1904, and was re-

mitted to the National Bank of Commerce with an-

other sum of $4136 by telegraph on Ladenburg, Thal-

mann & Co., New York. This draft could not be

protested for nonpayment at maturity because of the

absence of the notary from Port Arthur.

I do not know when the flour securing the said

draft reached Port Arthur or to w^hom it was sold.

There are no entries in the books of the bank relating

to the sale of the merchandise securing that draft.

The bank did not sell the merchandise. The pro-

ceeds of that flour were not received by the Russo-

Chinese Bank or applied by the bank to the reduc-

tion of the indebtedness of Clarkson & Co. to it.

Clarkson & Co.'s indebtedness to the bank was an

overdraft account with the bank secured by promis-

sory notes. The notes were in the ordinary form,

signed by Clarkson & Co. I cannot attach cop}^ of

them as they are not in my possession. I do not

know from what source Clarkson & Co. realized the

money with which they made payments on their in-

debtedness.
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The Russo-Chinese Bank at Port Arthur did not

use the proceeds of flour securing the draft for

G$16,155.20 or the proceeds of the sale of flour secur-

ing another draft for $4136 made b}^ the Centennial

Mill Co, in favor of the National Bank of Commerce
upon Clarkson & Co. toward the reduction of the in-

debtedness of Clarkson & Co. to the bank.

The Russo-Chinese Bank did not in the early part

of 1904 realize that Clarkson & Co. was insolvent;

nor did it appropriate to its own use the proceeds of

flour securing the drafts that it had for collection

for the National Bank of Connnerce; nor did it ap-

propriate such proceeds against the reduction of the

indebtedness of Clarkson & Co. to it.

The bills of lading attached to the draft for

$36,194,80 was issued by the Boston Steamship Co,

and the Boston Towboat Co. of Seattle. I do not

know who issued the other bills of lading. The

agents for the SS. "Hyades" in 1904 were Clarkson

& Co. I do not know who were the agents of the

other steamship company.

About April 15/28, 1904, the Russo-Chinese Bank

ascertained that Clarkson & Co, were the agents of

the steamship company operating the "Hyades,"

This w^as ascertained at the request of H. F. Ostran-

der of the Centennial Mill Co. communicated through

the Russo-Chinese Bank at Shanghai to the bank at

Port Arthur.

The fact was the bank at Port Arthur replied im-

mediately by wire that Clarkson & Co. were in pos-

session of the goods and that the goods had been sold
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by them.

When the bank had knowledge that Clarkson &

Co. had possession of the flour, the bank informed

H. F. Ostrander of the Centennial Mill Co. of Seat-

tle and the National Bank of Commerce of Seattle

of that fact.

On the 5th of August, 1904, the bank at Shanghai

sent to the National Bank of Commerce of Seattle

a letter containing copies of correspondence on the

subject of the drafts and the branch bank at Shang-

hai and Ostrander with the Centennial Mill Co.

As near as I can recollect the first draft drawn by

the Centennial Mill Co. upon Clarkson & Co. sent to

the Txusso-Chinese Bank at Port Arthur by the

National Bank of Commerce was one for G$52,925,

which was received at Port Arthur in April, 1902.

It is not true that from that time forth the bank

at Port Arthur had knowledge that Clarkson & Co.

were the agents of the steamship company.

The instruction of the National Bank of Com-

merce to the Russo-Chinese Bank was to the effect

that the drafts drawn on Clarkson & Co. were to be

accepted by Clarkson & Co., and that the bank at

Port Arthur was to hold the documents, bills of lad-

ing, etc., securing the drafts and not to delivei' them

to Clarkson & Co. until the drafts were paid.

At the request of Mr. Ostrander of the Centennial

Mill Co. the bank made inquiries in April, 1904, re-

garding the flour covered by documents then in pos-

session of the bank.

The bank's connection with these transactions was
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limited to the documents relating to the drafts and

it had no reason without being specially instructed

to interest itself with the merchandise covered by

the documents received for collection.

It did not pennit Clarkson & Co. to take posses-

sion of the flour. If they took possession of it, they

did it on their own responsibility. It was not the

bank's business to look after the merchandise. And
I did not know the manner or method in which Clark-

son was transacting his business with reference to

these drafts. Neither did I know that Clarkson got

possession of the flour.

In the biU of lading attached to the draft for

$36,194.80 the Centennial Mill Co. was the consignor;

the consignee was unknown. The bill of lading was

endorsed by the Centennial Mill Co. in blank and

there were no other endorsements.

The bank did not have the legal right to take into

its custody or control the flour covered b}^ such bills

of lading without being instructed thereto by the

National Bank of Commerce of Seattle. It was not

the bank's business to look after the merchandise

covered by the bills of lading. The steamship com-

pany is responsible for the cargo.

In December, 1903, the Eusso-Chinese Bank at

Port Arthur extended to Clarkson & Co. a credit up

to 50,000 roubles for their business in Port Arthur.

This credit had to be repaid by bills of exchange

drawn by Clarkson & Co. at Port Arthur on Clark-

son & Co., Vladivostok, whereof 2000 roubles on

January 15/28, 1904, and afterwards by monthly
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payments of 3000' roubles on 15/28 of each month.

The bank paid the same attention to the docu-

ments held as security for the drafts drawn on

Clarkson & Co. as to other documents drawn on other

firms at Port Arthur.

The credit was extended to the entire business

of Clarkson & Co. and not for payments of the drafts

drawn upon them.

Clarkson & Co. had no right to overdraw their ac-

count above the amount of the credit granted and

had no arrangement with the bank by which they

were permitted to take possession of the flour cov-

ered by the documents in possession of the Russo-

Chinese Bank.

I do not know what became of the flour securing

the two drafts for $4,136 and $16,155.20. The draft

for $4,136 matured February 27/March 11, 1904.

At the maturity of that draft Clarkson & Co. did not

pay any money to the bank. The draft for $16,-

155.20 matured March 8/21, 1904. Clarkson & Co.

made no payments on that date or at any time from

February 26/March ]0 up to April 1/14, 1904.

The bank has a record that on April 13/26, 1904,

it notified the National Bank of Commerce of the

nonpayment of drafts for $4,136 and $16,155.20.

The notification was given by letter of which copy

is attached herewith as follows:
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"7640 13/26 April 4 55.

THE NATIONAL BANK OF COMMERCE,
Seattle, Wash.

Your D/B No. 1412/6386 0$ 4136.— due 27/11-111-1904 D/P) on Clark-

(son & Co.

Xo. 1455/6.500 G$ 161.55.20 due 8/21-111-1904 D/P)P/Arthur

Dear Sirs.—We return you herewitli enclosed tlie

above two bills (also second) which have been re-

fused payment and request you to kindly acknowl-

edge receipt. It was impossible for us to have them

protested on account of the absence of the notarj^

public, as it appears from the enclosed declaration of

the P/Arthur Municipality^, two copies of which

please find enclosed, one for each bill.

Please remit for our a/c to Messrs. Ladenburg

.Thalmann & Co., New York, under advice to us

G$76.09 3/8 % Comm.

10.14 Yo o/oo return comm.

30.27 billstamps

1.— postage

on both bills

G$117.50 in all & oblige.

Yours faithfully,

RUSSO-CHINESE BANK.
(Port Arthur Branch.)

p. p. A. OVSIANKIN.

p. p. A. FRIEDBERG.
Enclosed:

—

2 bills & seconds

2 declarations

The drafts for $4,136 and $16,155.20 could not be

protested for the reason that the Notary of Port
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Arthur was absent at the time of their maturity.

The draft for $36,194.80 was protested April 20/

May 3, 1904, and returned with the deed of protest

to the National Bank of Commerce of Seattle with

the letter dated May 13/26, 1904.

The draft for $36,194.80 with the deed of protest

was received back from the Notary at Port Arthur

at the time when communication was cut off both

at sea and on land. Under such circumstances the

mail could not be forwarded from Port Arthur, and

therefore the bank kept the draft with the deed

of protest in the safe until communication should

be re-established.

The proceeds of the drafts for $4,136 and $16,-

155.20 were remitted by the bank at Port Arthur by

telegraphic transfer to the National Bank of Com-

merce of Seattle through the head office of the bank

at St. Petersburg, on Ladenburg, Thalmann & Co.

at New York on April 17/30, 1904.

The Russo-Chinese Bank did not prior to the sale

of flour to Ginsburg advance to Clarkson & Co. the

money with which the drafts for $4,136 and $16,-

155.20 were paid. Nor did the bank out of the

proceeds of the sale of the flour shipped on the

"Hyades" reimburse itself for the money thus ad-

vanced.

I know the date on which the Japanese Govern-

ment returned to the Russo-Chinese Bank the pa-

pers and effects of the bank captured at the time

Port Arthur fell, because as soon as I received the

permission of the Japanese Government I went to
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Port Arthur in February, 1906, in order to take the

necessary steps before the Japanese authorities

there for the recovery of the books, papers and ef-

fects of the bank, and received them back in March,

1906.

I know that all of the books, papers and effects

in the possession of the Japanese military forces be-

longing to the bank were returned to it, because

having been for over two years and also during the

siege of Port Arthur in charge of the bank's busi-

ness I knew what books, papers and effects were

kept by the bank before they were seized by the

Japanese military forces and know that I received

them back.

I am not a lawyer by profession.

I knoAv what official appointment A. Belinsky

held. He had a notary's office at Port Arthur and

all documents attested before hini were recognized

by the Court as well as official authorities. I never

saw his official appointment.

And thereupon counsel for the plaintiff read in

evidence the letter being the letter of the National

Bank of Commerce of Seattle transmitting the draft

herein in question to the Russo-Chinese Bank at

Port Arthur:

H. C. Henry, President.

E. R. Spencer, Cashier.

0. A. Spencer, Ass't. Cashier.

THE NATIONAL BANK OF COMMERCE.

Codes

:

A. B. C. & A. 1.
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Lieber's.

Bedford McNeill.

Cable Address: ''Commerce."

Seattle, Wash., Dec. 11, 1903.

The Manager Russo-Chinese Bank, Port Arthur,

China.

Dear Sir: Enclosed I hand you for collection and

returns in New York funds 90 d/s drafts as follows

:

Clarkson & Co. G $ 1.100.00.

" " G $36,194.80.

Documents are to be delivered on payment.

Very truly yours,

R. R. SPENCER.

Counsel for plaintiff then introduced in evidence

"Plaintiff's Trial Exhibit 1," as viz., the preceding.

Plaintiff offered in evidence the book extract pro-

duced by the witness in connection with Interroga-

tory 33 and his answer thereto which were as fol-

lows:

Interrogatory 33. If you have before you the

books of the Russo-Chinese Bank at Port Arthur,

covering the time of 1904 and 1905, and containing

entries referring to the transaction of the draft of

the Centennial Mill Company upon Clarkson &

Company for $36,194.80, about which you have al-

ready been interrogated, please exhibit to the of-

ficer taking your deposition, the entries in such

books referring to said draft, and have a copy of

such entries in the Russian language, together with

a translation thereof into English attached to your

deposition.
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Answer.—Yes, I have before me the books of the

Russo-Chinese Bank at Port Arthur, covering the

time of 1904 and 1905. I beg to attach an identified

copy of the entrj^ of the draft of the Centennial Mill

Co. upon Clarkson & Co. for $36,194.80 and an iden-

tified translation thereof into English, which you

have compared with the original book I have ex-

hibited to you.

The witness had also testified in response to

cross-interrogatory 3, which was as follows.

Cross-interrogatory 3. State what particular

books were kept with reference to the drafts drawn

by the Centennial Mill Company upon Clarkson &
Company and sent to the Russo-Chinese Bank b^^ the

National Bank of Commerce of Seattle for collection.

Describe in detail the manner in which your books

were kept with regard to entries relating to these

drafts.

Answer.—The bank at Port Arthur kept a special

book for all bills of exchange received for collec-

tion with documents or without them. As soon as

a bill of exchange was received, it was entered in the

general book "Bills of Exchange for collection."

In the general book "Bills of Exchange for collec-

tion" was noticed the date of receipt, the current

number of the bill in numerical order, the number

given by the remitter or indicated on the respective

bill, the date of the letter of the remitter relating

to the bill, the name or the firm of the remitter, the

town of the remitter, the kind of documents relat-

ing to the bill, the drawer of the bill, the town of
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the drawer, the date of issue of the bill, the drawee,

if a sight draft a notice of the term was made, the

date of maturity, the instructions of the remitter,

the amount of the draft and the date of payment or

return of the draft. If a sight draft was accepted by

the drawee, the date of maturity was noticed in the

book "Bills of Exchange for Collection."

The said book extract was as follows:

[TRACT FROM THE BOOK, BILLS FOR COLLECTION OF THE PORT ARTHUR
BRANCH OP THE RUSSO-CHINESE BANK, PAGE 27, OF THE YEAR 1904.

Date of Re- Our Their Date of the Letter From whom received.

04 eeipt. No. No. with which received.

January 10 7035 1559 11/XII '03 Nat. Bank of Com.

-Lr. f>l

Town Kind of Docu-

MMM °'^°*'-

attle 1 draft

1 invoice

1 bill of lading

1 insurance Policy.

Order.
...L:^

Town

Centennial Mill Seattle

Co.

Date of the

Draft.

Drawee.

11/XII '03 Clarkson & Co.

iturity

d. 17TV '04 post rem

Instructions of the

Remitter.

Roubles Francs Mexican

Dollars

Yen Taels

Id Dollars.

194.80

Pound German Foreign value in Date of Observations.

Sterling Marcs Roubles. Payment

72,389.60 Draft returned 13/V-

'04

Documents returned

14/27/VI '06 to San

Francisco.
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And thereupon the following occurred:

Mr. McCORD.—I object to the introduction of

Exhibit "B" in evidence. There is no proof by the

witness that the book from which it was taken was

a book made at the time that the purported entries

were dated; in other words, there is nothing to show

the correctness of that particular book or the book

from which this extract was taken. It just.says we

have a book of a certain bank; it don't say when it

was made, it don't say when it was prepared; it don't

show that the entries were made at the time.

The Court will observe that the entries purport

to be from the books of the Russo-Chinese Bank at

St. Petersburg, when these transactions occurred at

Port Arthur, and showing that the books have not

been in the possession of the bank during all this

time, but in the hands of the Japanese during a pe-

riod of three or four years.

Mr. STILES.—The witness was required to pro-

duce the book and he says that he did make out the

copy and annex it. Of course, he has written a cer-

tificate that don't amount to anything, but he swears

that that is an extract and a copy of the book. He
testifies that the books were kej)t correctly and he

produces this as one of the books kept at Port Ar-

thur which contains the transaction here in issue,

and the Consul identifies all these translations at the

end of his certificate.

The COURT.—If that is all the evidence you have

as to that book of the bank that would make it ad-

missible against an adverse party, I will have to sus-

tain the objection; not on the ground that the copy
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is not well authenticated, but on the ground that the

book itself is not competent evidence.

Mr. STILES.—The general rule is that the books

of account and memoranda of account ke]3t by an

institution and particularly by a bank, are conceded

to be of very high authority and character in courts

and when an institution of this kind brings in its

books of original entry, as this appears to be

—

The COURT.—You didn't tell me that before that

this is an original entry.

Mr. STILES.—Perhaps I didn't but the Avitness

did; he states that that is a book—that the memor-

andum was made in reference to this matter from

time to time as the transactions occurred.

The COUx^tT.—Is that shown?

Mr. STILES.—It is.

Mr. McCORD.—It certainly is not, he said that

the books were correctly kept, but he nowhere states

that this particular book or au}^ other particular

book is a book of original entry or that the entries

were made at the time the transactions occurred.

They might have been correctly kept, and this might

have been a copy.

(Discussion.)

The COURT.—To qualify books of a business

house for introduction as evidence against an ad-

verse party, 3^ou must prove that the concern kept

books in its regular course of business; you must

prove that the entries in a book were in the hand-

writing of the person who was at the time authorized

to make the entries, that they were the original en-

tries and made in due course of business at the time
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of the transaction.

Some institutions journalize their books occasion-

ally and periodically and those journal records are

not competent evidence, as the original entries made

at the time of the transaction in the regluar course

of business.

I sustain the objection.

Mr. STILE'S.—Allow us an exception, if your

Honor please.

The COURT.—Exception allowed.

Plaintiff also introduced in evidence the docu-

ments attached to the deposition of the witness

Friedberg in answer to cross-interrogatories, as fol-

lows:

1. Invoice. (See ante, page 14.)

2. Eire Insurance Policy with endorsement

thereon. (See ante, page 15.)

3. Bill of lading in duplicate with endorsement

ihereon. (See ante, page 16-17.)

4. Copy of check, April 17th, 1904, for 67,000

roubles. (See ante, page 21.)

5. Copy of cash voucher April 17/30th, 1904,

from Clarkson & Co. (See ante, page 22.)

6. Copy of cash vouchers 330 53, 53 cop. from

Clarkson & Co. (See ante, page 22.)

7. Copy of cash voucher dated 17/IV, 1904, from

Clarkson & Co. (See ante, page 23.)

8. Copy of cash voucher, Clarkson & Co. 25.151,12

roubles. (See ante, page 23.)

9. A letter addressed by Russo-Chinese Bank at

Port Arthur to the National Bank of Commerce,

Seattle, Washington, dated 13/26 April, 1904. (See
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ante, page 31.)

Thereupon the plaintiff read in evidence the depo-

sition of Alexander Drozdov, taken and certified be-

fore the Honorable James W. Ragsdale, United

States Consul at St. Petersburg, Russia, and certified

by him in his official capacity.

[Deposition of Alexander Drozdov, on Behalf of

Plaintiff.]

The deposition of ALEXANDER DROZDOV, a

witness on behalf of the plaintiff was as follows

:

My name is Alexander Drozdov, thirty-four years

old, residing at St. Petersburg. I am an officer of

the Russo-Cninese Bank.

I resided betw^een January 1st and December 31st,

1904, at Port Arthur. I was in the service of the

Port Arthur Branch of the Russo-Chinese Bank, and

was also employed as book-keeper in the Household-

Economic Company of officers and military officials

of the Quantoon region.

In my capacity as clerk of the Russo-Chinese

Bank, I was keeping the bookS' of the bills of exchange

section. I kept the register of documents received

and sent to be cashed, and from March 2/15, 1904,

I kept also the register of bills of exchange received

and sent to be cashed; wrote to the parties notices

in regard to receipt of documents and bills to be ac-

cepted and paid. Wrote also to the Notary in re-

gard to his presenting bills for acceptance and pay-

ment or protesting them in case of non-acceptance

and refusal of payment, and sent such letters off.

After the departure of many of the staff of the
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office, viz., 17-19 July, 1904, I kept not only these

books but did everything which was requisite by the

course of the bank's affairs, which by this time was

very much reduced OAving to the siege of Port

Arthur; thus for instance from the date mentioned,

I also kept book of correspondents and the current

accounts and filled out cash orders for the receipt and

disbursement of various sums of money.

Interrogatory 6. State whether or not the bank

kept books of account of its transactions and par-

ticularly its transactions involving the collection of

drafts forwarded to it by other banks for collection.

Answer. Yes, books were kept absolutely on all

operations of the bank and also on bills received by

the bank to be cashed.

Interrogatory 7. Were its books involving such

transactions kept correctly?

Answer. Yes, the books were kept according to

rules.

The bank had transactions involving the collection

of drafts sent to it for collection by the National

Bank of Commerce, Seattle, Washington, in the year

1904, and among which were drafts on the trading

firm of Clarkson & Co. In January, 1904, the bank

received from the National Bank of Conmierce a

draft for the sum of G$36,194.80 on the firm of Clark-

son & Co., drawn by the Centennial Mill Co. and

payable at 90 days after sight. The last-named draft

was received by the bank at Port Arthur on January

9/22, 1904. The draft was presented for acceptance

on January 10/23, 1904. I know from the books of
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the bank that this draft was aecej)ted by Clarkson &
Co. on January 17/30, IDOrt. Also that the bank by

letter dated January 17/30, 1904, No. 1903, informed

the National Bank of Commerce of the acceptance of

the draft by Clarkson & Co.

This draft was accompanied by the following docu-

ments and bill for 35,312 sacks of flour ; the original

and duplicate of the certificate of an insurance pol-

icy, and the original and duplicate of a bill of lading

of the S. S. "Hyades" the bank kept these documents

in the safe-room until the firm of Clarkson & Co.

should pay tho draft for $36,194.80.

At the maturity of the draft it was not paid by

Clarkson & Co. either in full or in part. As the

draft was not paid at maturity I sent it by order of

the managers of the bank to the Port Arthur Notary,

Belinsky, directing him to present it to Clarkson &

Co. for pajnnent and in case of non-payment to pro-

test the documents.

In April and May, 1904, the war operations which

began between Russia and Japan in Jan'iary, 1904,

still continued. Port Arthur was declared to be in

a state of seige. From January 27th, 1904 (old

style). Port Arthur was blockaded from the sea and

the Japanese periodically bombarded the town also

from the sea side. By land Port Arthur was cut off

after April 21, 1904 (old style). And in this man-

ner the communication with Port Arthur was cut off

after that time.

Clarkson & Co. was engaged as agents and com-

missioners under their own risk and responsibility
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and were reiDresentatives of several firms and agents

for several steamship companies. I do not know
what connection there was in 1903 and 4 between

Clarkson & Co. and the Boston Steamship Co. and

the Boston Towboat Co., or either of them.

In April, 1904, u]3on receipt of an inquiry from

our branch in Shanghai I learned that Clarkson &
Co. were the agents of the Boston Steamship Co.

Interrogatory 23. State all that you know about

the flour shipped per S.S. "Hj^ades" to Clarkson &
Co. against which the draft for $36,194.80 was drawn.

Answer. Judging by bills of lading and informa-

tion gathered, Clarkson & Co. ought to have received

the flour which arrived on S. S. "Hyades" and which

was to come into their possession only upon pajTiient

of the draft for $36,194.80.

Upon the capitulation of Port Arthur all books,

papers and documents belonging to the bank at Port

Arthur were confiscated by the Japanese. These

books, papers and documents were in the possession

of the Japanese from December 22 (old style), 1904,

to March, 1904. They were received back from th^

Japanese in March, 1906, by Alexander Friedberg,

holding a power of attorney from the Russo-Chinese

Bank.

While the books, papers and effects were in the

possession of the Japanese the bank had no access

to them.

They are now in the possession of the Board of the

Russo-Chinese Bank at St. Petersburg.
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The difference between the Russian and American
calendars is thirteen days. April 17, old stjde

adopted by the Russians, answers to April 30,

adopted by the United States and England.

In 1903 and 1904, the laws of the Russian Empire
were in force in Port Arthur.

In 1904, a law was in force in Port Arthur by

virtue whereof two days' grace was allowed after

date of maturity, besides Sundays and holidays.

Interrogatory 33. If you have before you the

books of the Russo-Chinese Bank at Port Arthur

covering the time of 1904 and 1905, and containing

entries referring to the transaction of the draft of

the Centennial Mill Co. upon Clarkson & Co. for

$36,194.80 about which you have alread}^ been inter-

rogated, please exhibit to the officer taking your

deposition the entries in such books referring to said

draft and have a copy of such entries in the Russian

language together with a translation thereof into

English attached to your deposition.

Mr. McCORD.—I object to the introduction of

ihat on the ground that it purports to be a copy. It

is not shown to be a book of original entry kept in

the ordinary course of business.

The COURT.—Objection sustained.

Mr. CHICKERING.—Allow us an exception.

The COURT.—Exception allowed.

For copy of Book rejected, see ante, ^p. 37 (Fried-

beig).

I identify and append hereto a copy of letter from
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the National Bank of Commerce in which the docu-

ments for G$36,194.80 were received. This letter was

received in the bank on January 9, 1904, through the

Russian postoffice in Port Arthur. (See ante, page

34.)

I produce here coj^y-books of the bank at Port

Arthur containing copies of letters and telegrams ad-

dressed and forwarded by said bank to the National

Bank of Commerce of Seattle, and copy herewith

letters as follows:

(a) The letter of the Bank at Port Arthur to the

Port Arthur Notary A. Belinsky, dated 19/IV, 1904,

old style, with the request to present the draft for

$36,194.80 for pa3^ment and to protest it in case of

non-payment.

Extract from the book "Copying-book No. 16

Local biz from April 6 to July 15, 1904." Russo-

Chinese Bank Port-Arthur Branch, page 116.

No. 7889. Port Arthur. April 19, 1904.

To the Notary Public of the town of Port-Arthur,

City.

Sir : By the present we beg you to present for pay-

ment and, in case of refusal, to protest the enclosed

bills, viz.:
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Order Bill No. Name of drawer. Name of drawee. Term of Amount. Note.

No. bill. rs.

1 11364 Kusso-C h i n e s 6

Bank A. Mihailovsky. 19/IV 300.

2 7646 J. Kayalov Tun-Sun-Sian &
Co. 587.82.

I 5908 Geo. Borman Co. Zazounov. 18/IV. 863.57.
' '

4 7035 Centennial Mill Co. Clarkson & Co. 17/IV 71.665.70. At the day's

rate of ex-

. I ,'.rr.*» „i, * ,,^. change 198.

,_: G.$36194.80

Respectfully yours,

RUSSO-CHINESE BANK.
p. p. A. FRIEDBERG,
p. p. A. OVSIANKIN.

(b) Letter of the Bank at Port Arthur to the

National Bank of Commerce of Seattle, May 13/26,

1904, with which the draft for $36,194.80 was re-

turned with the act of protest for non-payment of

the same.

13/26 May 4.
\

674

NATIONAL BANK OF COMMERCE
Seattle, Wash.

f Your rem'ce for coll. ll/XII-03 No. 1559/7035

a$36194.80 pr 17/IV-1904 D/P
Dear Sirs,

This had to be protested for non-payment and is

herewith returned together with its deed of protest.

Kindly acknowledge receipt & remit on our account

to the First National Bank of your city.
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Rbs. 566.25 sundry cli'ges as per following descrip-

tion, thus obliging.

Rbs. 271.50 %%> comm.
'' 184.25 protest

" 2.— carriage fare

'' —.50 postage
'' 108.— billstamp

Rbs. 566.25

The reason of dishonor is that the goods have not

been landed here. The shipping docts are being kept

here pending receipt of your instructions.

Yours faithfully

RUSSO-CHINESE BANK.
(Port Arthur Branch)

A. D. MAMONOPF
p. p. A. FRIEDBERG.

Enclosed :

—

one bill (first)

one bill (second)

one deed of protest.

I knew A. Belinsky personally. He was Notary

Public of Port Arthur.

With reference to the payment into the Russo-

Chinese Bank at Port Arthur for account of Clark-

son & Co. of the sum of 67,000 roubles on or about

April 30th, 1904, I know that on the 17/30/IV/1904,

the representative of Clarkson & Co. presented for

payment a check drawn by the trading firm Ginsburg
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6 Co. No. 1156, for Rbl. 67.000.—, which was paid by

the bank in Port Arthur; which is shown by the

documents of the cash section of the bank and by the

books of the bank for the year 1904, fol. 216 and 217.

As shown by the cash-book of the Bank, the repre-

sentative of Clarkson & Co. made on the same day

the following payments

:

I. Rbl. 8489.55c. for payment of the draft of the

National Bank of Commerce of Seattle, amount:

0$4136—6% for 220 days C$151.e5=4287.65 at the

rate of exchange of Rbl. 198.

—

II. Rbl. 33053-53. for payment of the draft of the

National Bank of Commerce of Seattle, amount:

a$16155.20 —67o for 200 days G$538.50=Gl$16693.70,

at the rate of exchange of Rbl. 198.

—

III. Rbl. 174.50.— the commission of the bank on

the above drafts.

IV. Rbl. 70.— telegraph expenses for the trans-

fer of said drafts.

V. Rbl. 60.30.— stamp duty on same.

VI. Rbl. 1.00— postage on same.

VII. Rbl. 25151.12 were deposited on account No.

7 of correspondents ''Loro" of the firm Clarkson &

Co.

At that time the value in G$67,000 roubles was

$33,838.38.

Besides the draft of G$36.194.80.— in the portfolio

of the Port Arthur Bank, towards 17/30 April, 1904,

were the following drafts, drawn by the Centennial

Mill on Clarkson & Co. and received for collection

from the National Bank of Commerce of Seattle.
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I. Draft with enclosure of 1 bill of lading, 1 in-

voice and 1 insurance policy, 90 days' sight, amount
G$4136.— received in letter, dated 6/X. The Bank
acknowledged receipt of these documents in letter

dated 8/21/XI/1903. Clarkson & Co. accepted this

draft on 27/10/XII/1903, term 27/11/1904 old style,

and information thereof was sent to the National

Bank of Commerce of Seattle on the same day.

II. Draft with enclosure of 1 bill of lading, 1 in-

surance policy and 2 certificates, 90 days' sight,

amount G$16,155.20 received with letter, dated 26/

X/1903.

The bank acknowledged receipt of these documents

in letter dated 19/2/XII/1903. Clarkson & Co. ac-

cepted this draft on 8/21/XII/1903, tenn 8/21/

III/1904 and infonnation thereof was sent to the

National Bank of Conmierce of Seattle on the same

day.

Though both these drafts Avere not paid at matur-

ity, the bank was deprived of the possibility of exe-

cuting protest for non-payment by reason of the

notary having left Port Arthur.

Enclosed in the letter of the bank in Port Arthur,

dated 13/26/IY/1904, these drafts were returned to

the National Bank of Commerce of Seattle, and the

belonging documents were kept in the bank pending

receipt of further instructions.

Clarkson & Co. having paid these drafts on 17/

30/IV 1904, the dociunents belonging to same were

delivered to said firm and information was sent on

the same day to the National Bank of Commerce,

of Seattle. G.$151.65.— accrued on draft of
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G.$4136.— for 220 days at the rate of 6%, and

G.$538.50 on the draft of G$16,155.20 for 200 days at

6%. The amounts paid on the drafts and the inter-

ests were transferred by telegraphic order, to the

National Bank of Commerce, of Seattle, through the

board of the bank in St. Petersburg, in a bulk sum
of G$20.981.35.

III. Draft with enclosure of 1 bill of lading and

1 insurance policy, 90 days' sight, amount G$23,-

468.40.— was received with letter dated 2/1/1904.

The bank acknowledged reception of these documents

in a letter, dated 6/19/II/1904, and warned that it

waives all responsibility as regards non-protest and

non-payment owing to the state of siege being de-

clared at Port Arthur.

The draft not being accepted, protest was made on

23/V/1904 and draft and protest sent by mail to the

National Bank of Commerce of Seattle in letter,

dated 7/20/VI/1904. The documents, belonging to

this draft, were sent to the Russo-Chinese Bank at

San Francisco, on 14/27/VI/1906, with instruction

to remit them to the National Bank of Commerce

of Seattle only on payment by the same of the ex-

penses of the protest of the draft and of the amounts

with interest accrued on the unpaid drafts of

G$36,194.80 and G$270.

I do not know out of what funds Clarkson & Co.

paid the drafts above mentioned for $4136 and

$16,155.20, but I presume that they were paid out

of the 67,000 roubles received by Clarkson & Co. on

a check of Ginsburg & Co.
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In April and May, 1904, the Bills of Exchange

Statute, Edition of 1903, "General for the Whole

Russian Empire," was in force.

Cross-examination.

I practical^ kept all the books of the Russo-Chin-

ese Bank at Port Arthur from January 1st, 1904, to

Dec. 23d, the same year.

Drafts drawn by the Centennial Mill Company

upon Clarkson & Co. and sent to the Russo-Chinese

Bank by the National Bank of Coimnerce of Seattle

for collection, as well as all other drafts received were

entered into the book called "Bills of Exchange re-

ceived for Collection" in the following order.

1. Date of receipt of draft.

2. Number of entry.

3. Number under which the draft has been dis-

patched.

4. Date of letter accompanying the draft.

5. From whom received.

6. City wherefrom the draft has been dis-

patched.

7. To whose order the draft was drawTi.

8. City on which the draft is drawn.

9. Date of draft.

10. Payee.

11. Term of draft.

12. The remittents instruction.

13. Draft's amount.

14. Drafts amount in roubles.

15. Column where the date of papnent of the

draft or its transfer to another town was entered.
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To drafts drawn by the Centennial Mill Co. in

favor of the National Bank of Commerce and upon

Clarkson & Co. documents were attached consisting-

of bills of lading, bill, insurance policy or certificate

of naval insurance. Such documents were attached

to the draft for $36,194.80 as I have already stated

in my answers to direct interrogatories.

M. Chernin, according to the order established in

the Bank, immediately submitted this draft to Clark-

son & Co. for acceptance. But they did not accept it

immediately and did so on 17/30, January, 1904.

The draft was accepted in the bank's office in writ-

ing.

I do not know when the flour on the "Hyades" ar-

rived. I am almost sure however, that the "Hya-

des" arrived before 17/30 January, the day of the

draft's acceptance.

Nobody except Clarkson & Co. knew or could know

the quantity of flour stored in their warehouses on

the day when military operations began between

Russia and Japan.

The bill of lading with all the rest of the documents

were to be delivered to Clarkson & Co. only upon the

payment of the draft for $36,194.80. Neither I, nor

the bank in Port Arthur made use of them, because

we did not receive any flour at all.

The bank did not receive the flour for storage and

did not sell such flour either to the Russian Govern-

ment or Ginsburg or anybody else.

The documents attached to the draft were not sur-

rendered to the agents of the steamship Co. They
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were kept by the bank during the whole time and are

in the bank until now.

The bank never received any money from Gins-

burg for the flour and never sold him such flour. Nor

did it deliver flour to Ginsburg. The bank's books

show no entries concerning the sale of flour to Gins-

burg.

Regarding the receipt of 67,000 roubles from

Clarkson & Co. on a check of Ginsburg, I don't know

whether this was really paid for the cargo of flour

on the steamer "Hyades." I have already attached

to my deposition (see ante, page 21-22^23) the book

entries and check and cash orders concerning that

matter.

As to the price of flour during the siege of Port

Arthur, all I know is that it was somewhat higher

than before the war. But in the Government ware-

houses there were large stores so there was no lack

of it. The price of flour is unknown to me.

The Russo-Chinese Bank did not control Clarkson

& Co.'s storehouses. I personally have not once been

either in Clarkson & Co.'s office nor in their store-

house.

Several days after the first bombardment of Port

Arthur by the Japanese, (i. e. February 27, 1904)

Messrs. Davidson, manager of the firm, and Cheko-

vich, assistant manager, left Port Arthur. The Bank

obtained information that Davidson entered into an

illegal agreement with Ginsburg & Co. for the sale

to the latter of a cargo of flour belonging to Clarkson

& Co. At this time the Court had already left Port



The National Bank of Commerce of Seattle. 105

(Deposition of Alexander Drozdov.)

Arthur. In compliance with Clarkson & Co.'s re-

quest at Vladivostok the bank concurred in the an-

nulment of the business made by Davidson, but never

took upon itself the management of the firm's affairs.

After Davidson left a certain Newhard was ap-

pointed manager of the firm of Clarkson & Co. in

Port Arthur. The latter had to leave Port Arthur

in February and then Serokoozov took his place as

representative of Clarkson & Co. and settled the mat-

ter with Ginsburg & Co. according to instructions

received from Clarkson & Co.

Cross-interrogatory 23. Could not the bank b.y

the exercise of ordinary business prudence have real-

ized for the flour sold to Ginsburg at least 100,000

roubles in the open market ?

Answer: As I have alreadv answered the Port

Arthur Branch had no participation whatever in the

sale of flour.

In May, 1904, the bank's correspondence in foreign

languages was entrusted to Ezio Sandri, at present

emplo3"ed in the service of the Shanghai branch of

the bank.

I do not recall that the Russo-Chinese Bank at

Vladivostok telegraphed to the bank at Port Arthur

on the 10th of May, 1904, inquiring as to whether the

drafts drawn by the Centennial Mill Co. upon Clark-

son & Co. had been paid. Telegraphic communica-

tion with Port Arthur was cut off on that date. No

such telegram was ever sent. Nor did the Port

Arthur branch wire that the draft for $36,194.80 was

paid or anything to that effect.
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The account of the firm of Clarkson & Co. with the

Port Arthur Branch from December, 1903 to Decem-

ber, 1904, (except for the month of June, 1904)

showed a continual debit balance.

Witness produces statement showing monthly bal-

ances as stated b}^ the witness Friedberg. (See ante,

page 25.)

I do not know from what sources Clarkson & Co.

made payments of mone.y into the bank.

The Port Arthur Branch received from the

National Bank of Commerce of Seattle in a letter of

October 26, 1908, a draft with documents, for $16,-

155.20 at 90 days' sight, drawn b}^ the Centennial Mill

Co. on Clarkson & Co. with 6% per annum interest

accrued since the date of the draft until date of re-

ceijot in Seattle of the amount thereof. The bank

acknowledged the receipt of the draft by letter of

December 19/ January 2, 1903. Clarkson & Co. ac-

cepted the draft and payment w^as due on March

8/21/1904. But it was effected only on April

17/30/1904. On the same day the principal of the

draft with accrued interest for 200 days at the rate

of 6%, $538.50 as well as the sum due on another

draft was transferred in a lump sum of $20,981.35

by telegraph through the Bank's Board on Laden-

burg, Thalmann & Co. New York. This draft was

not protested at maturity, otving the absence of the

Notary from Port Arthur at that time.

I do not know when the cargo securing the draft

for $16,155.20 was received in Port Arthur or to

whom it was sold; and there are no entries in the
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bank's books regarding the sale of such cargo. The

bank did not sell it. The proceeds of such cargo or

flour were not received by the Russo-Chinese Bank
or applied by the bank toward the reduction of in-

debtedness of Clarkson & Co. to it.

The indebtedness of Clarkson & Co. to the bank

was secured by promissory notes, which were drawn

and signed by the firm in due form. I have no copy

of any of these notes.

The documents accompanying these drafts were in

the possession of the bank. Those securing the

drafts for $16,155,20 and $4136 were delivered to

Clarkson & Co. upon payment of the amounts due

thereon on April 17/30, 1904.

Clarkson & Co. never applied to the bank in Port

Arthur requesting that thej^ be allowed to sell or dis-

pose of the goods securing the above drafts.

When they paid in money the bank had to follow

their instructions and without having the same it

could not carry over the items of Clarkson & Co.'s

accounts. Neither could the Bank give Clarkson &

Co. directions as to the manner of disposing of their

moneys.

The bank did not in the early part of the year 1904

realize that Clarkson was insolvent nor did it a])-

propriate to its own use the proceeds of flour secur-

ing the drafts it had for collection for the National

Bank of Commerce. Nor did it appropriate such

proceeds toward the reduction of the indebtedness

of Clarkson & Co. to it.

I do not know who were the agents at Port Arthur
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of the steamship companies issuing the bills of lad-

ing above referred to.

During the year 1903-04 Clarkson & Co. were the

agents of the "Hyades" which arrived in January,

1904. The bank first ascertained that Clarkson &
Co. w^ere the agents of the steamship company at

Port Arthur April 15/28, 1904, when H. F. Ostran-

der of the Centennial Mill Co. requested the Shanghai

branch of the bank to wire Port Arthur asking the

bank there to investigate whether Clarkson & Co. had

sold without payment the cargo securing the drafts

drawn by the Centennial Co. This investigation

proved that Clarkson & Co. were agents of the steam-

ship company ; and that they had unloaded the cargo

on its arrival in Port Arthur. The Port Arthur

branch wired immediately that the goods had been

received b}^ Clarkson & Co. and that they had sold

the same.

The National Bank of Commerce was notified of

the situation in regard to these drafts by correspond-

ence between it and the Shanghai branch of the bank

in August, 1904, which correspondence is as follows

:

LETTE'E OF THE RUSSO-CHINESE BANK IN
SHANGHAI DATED 5/VIII/04 TO THE
NATIONAL BANK OF SEATTLE

:

RUSSO-CHINESE BANK.
Per S. S. ''Empress of China."

Shanghai, 5th August, 1904.

No. 9/2.

The National Bank of Commerce, SEATTLE.
Dear Sirs : Confirming our respects of 6th ultimo,

we beg to refer to your following remittances all
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drawn on Messrs. Clarkson & Co. Port-Arthur, and

sent by you direct to our Branch at that port for col-

lection :

Your No. 1412 for G$ 4136.00
'' " 1455 " G$16155.20
" " 1559 " G$3G194.80
" " 1690 " G$23468.40

We beg to hand you herewith

:

1. Copy of our telegram of 22d April to our Port-

Arthur Branch.

2. Copy of the cable reply dated 23d April (re-

ceived here on 1st May) sent by our Port Arthur

Branch.

3. Copy of our telegram of 28 April to our Port

Arthur Branch.

4. Copy of the cable reply dated 29 April (received

here on 1 May) sent by our Port Arthur Branch.

These telegrams were interchanged while Mr. H.

F. Ostrander, Representative of the Centennial Mill

Company, Seattle, (the drawer of the bills in ques-

tion) was in Shanghai.

5. Copy of letter No. 9/227 dated 16/29th April

from our Port Arthur Branch.

The above copies of correspondence we are sending

you at the request of Mr. Ostrander.

We have no further news from our Port Arthur

Branch regarding these bills, communication with

that port being at present interrupted.

We are, dear Sirs,

Yours faithfully,

(Signed) J. C. BERGENDAHL,
M. SPEELMAN.

BANQUE RUSSO-CHINOISE.
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OOPY OF A TELEGEAJM DATED 22d APRIL
1904 SENT TO PORT-ARTHUR BRANCH
FROM SHAXOHAI OFFICE.

Representative

Centennial Mill Company
Seattle

Request us to enquire of you

What
Drafts on

Clarkson & Co. Port-Arthur

Unpaid

Telegraph total amount.

COPY OF A TELEGRA^I DATED 28th APRIL
SENT TO PORT ARTHUR BRANCH FROM
SHANGHAI OFFICE.

Following is strictly private

Referring to our telegram of 22nd April 1901

Representative

Hears

Clarkson & Co. Port Arthur

Have sold

Goods

Without

Paying

Find out the truth of

This report

Telegraph the result.
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COPY OF A TELEGRAM DATED 29th APRIL

1904, RECEIVED BY SHANGHAI OFFICE

ON 1st MAY 1904 FROM PORT ARTHUR.

Referring to your telegram of 28th April 1904.

All documents are in our hand

Gold Dollars 23,468.40

Payment refused because

Goods are not landed

Remaining

Bills

Goods are in the hand of

Clarkson & Co. Port Arthur

They have sold

Payment is promised shortly.

Port Arthur, 16/29th April, 1904.

No. 9/227.

RUSSO-CHINESE BANK,
Shanghai.

Nat. Bank of Comm. Seattle rem'ces for coll.

(No. 1412/Gi88, 1455/6500, 1598/7035, 1690/7392)

Dear Sirs:

In reply to your telegram of the 15/28-IV-1904

reading "Ref. to your telegram 9/22-IV-04 Repre-

sentative (Centen. Mill Co.) he fears Clarkson & Co.

Port Arthur have sold goods without paying. Find

out the trust of this report telegraph result"

We wired you to-day as per copy enclosed, contents

of which we hereby confirm.

You will learn from said telegram that all ship-

ping documents relative to the 4 bills in question are

in our hands. The docts cover the following mer-

chandise :
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Bill No. 1412/6386 G$ 4136.—accepted pr. 27/2

/04 4000 sacks "Russo-Chinese" flour ex Pleia-

der, Seattle 5/X/03.

Bill No. 1455/6500 G$16155.20 accepted pr 8/3/04

1000 sacks "Bluestem" flour 14688 sacks "Rus-

so-Chinese" flour ex 'Tremont" Seattle 25/X

/03.

Bill No. 1559/7035 G$36194.80 accepted pr. 17/IV

/04 35312 sacks "Russo-Chinese" flour ex "Hy-

ades" Seattle 9/XII-1903.

Bill No. 1690/7392 a$23468.40 at 90 d/s D/P un-

accepted 22896 sacks " Russo-Chinoise " flour ex

"Pleaiader" 2/1/03.

The flour relative to the first three bills is in the

hands of Clarkson & Co. and has been sold by them.

They promised to take up the bills as soon as they

get the mone}^ of their sale, while acceptance and pay-

ment of bill No. 1690/7392 is refused on account of

the 22896 sacks flour having not been landed here.

Bills No. 1412/6386 & No. 1455/6500 could not be

protested owing to the absence of the notary public

at that time, and have been returned to the National

Bank of Commerce of Seattle. The relative docu-

ments however are still in our hands. Bill No.

1559/7035 is due to-morrow and shall be protested if

not paid.

The fact that Clarkson & Co. got into possession

of the goods though the BL are in our hands is due
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to their being the agents for the steamers carrying

same, and conld in no way to impeded by us.

Yours faithfully,

EUSSO-CHINESE BANK.
(Port Arthur Branch)

(Signed) P. P. OWINASKINE.
P. P. FRIEDBERG.

17/30-IV-1904.

P. S. Bill No. 1412/6886 a$4,136.00 and No.

1455/6500 G$16,155.20 have been paid today

(Signed) FRIEDBERG.

COPY OF LETTER RECEIVED FROM H. F.

OSTRANDER, SEATTLE.
Seattle, July 8th, 1904.

The Managers,

Russo-Chinese Bank,

Shanghai, China.

Dear Sirs,

You will doubtless recall the writer's conversation

early in May last with one of your good selves and

your Mr. Speelman at which time you promised to

send to the National Bank of Commerce this city,

copy of letter you had just received from your Port

Arthur branch giving full particulars as to the status

of certain drafts drawn by the Centennial Mill Co.

on Messrs. Clarkson & Co. Port Arthur, and for-

warded by the National Bank of Commerce to your

Branch therefor collection.

As this letter has not been received I should be

greatly obliged if you would make inquiries concern-

ing it and for the despatch of a copy thereof to the
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Bank here in case the letter was forwarded in due

course.

Thanking joii, I am
Very truly yours,

(Signed)

Shanghai, 6th August 1904.

H. F. Ostrander, Esq.

Centennial Mill Company, Seattle.

Dear Sir,

We beg to acknowledge receipt of your favor of the

8th ultimo, contents of which have been noted.

As requested, we are forwarding to-day to the

National Bank of Commerce, Seattle, copies of tele-

grams that were exchanged, during your stay in

Shanghai, between Port Arthur Branch and ourselves

re. certain bills on Clarkson & Co. Port Arthur, as

well as copy of the letter in question from our Port

Arthur Branch No. 9/227 of 16/29th April 1904, and

trust same will enable the Bank to find out how they

stand with reference to these bills.

We are, dear Sir,

Yours faithfully,

RUSSO-CHINESE BANK,
(Signed) BERGENDAHL.

SPEELMAN.
As I remember, the first draft for $52,925. drawn

by the Centennial Mill Co. on Clarkson & Co. at Port

Arthur was received by the Port Arthur Bank

from the National Bank of Commerce in April, 1902.

Yes, the instruction of the National Bank of Com-

merce was to the effect that the drafts drawn on
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Clarkson & Co. were to be accepted b}- Clarkson &
Co., and that it was to hold the documents, bills of

lading, etc., securing the drafts and not deliver them
to Clarkson & Co. until they were paid. But it did

not concern itself with the goods mentioned in those

documents. And did not deliver or permit Clarkson

& Co. to take possession of it. Clarkson & Co. ap-

propriated the flour themselves on their own risk

and responsibility.

It was not the business of the bank to look after

the goods and in fact, it did not know in what man-
ner Clarkson & Co. made operations on these drafts.

Only the consignor is mentioned in the bill of lad-

ing accompanying the draft for $36,194.80. The
consignee is not mentioned. This bill of lading was
provided only by the inscription of the firm Cen-

tennial Mill Co. There are no other endorsements.

No, the bank had no legal right to take into its

possession or control the flour covered by such bills

of lading without having instructions to that effect

from the National Bank of Commerce.

In December, 1903, the Port Arthur Branch of the

Russo-Chinese Bank opened to Clarkson & Co. a

credit up to 50,000 roubles, covered by bills of ex-

change drawn by Clarkson & Co., in Port Arthur on

the same firm in Vladivostok, payable 2000 roubles

January 15/28 and 3000 roubles on the 15/28 of each

month thereafter. Clarkson & Co. had no right to

exceed the credit opened to them, and there existed

no agreement between them and the bank in virtue

whereof they could dispose of the cargo mentioned
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in the documents kept by the bank.

Clarkson & Co. paid the bank at Port Arthur no

money between March 26th and April 1st, old style,

1904.

Yes, the bank has records showing that it notified

the National Bank of Commerce of the nonpajTiient

of the drafts for $4136 and $16,155.20 on April

13/26, 1904. This was done by letter. (See ante,

page 31.)

The drafts for $4136 and $16,155.20 could not be

protested owing to the absence of the notary from

Port Arthur at the time when they were due, and

they were returned to the National Bank of Com-

merce in the letter above mentioned, together with

two copies of a certificate of the absence of the

Notary from Port Arthur.

The draft for $36,194.80 was protested and re-

turned to the National Bank of Commerce together

with the protest in letter dated May 13, 26, 1904.

The draft for $36,194.80 together with the deed of

protest was received from the Notary in Port Ar-

thur at the time when communication with Port Ar-

thur was cut off from the shore as well as from the

seaside.

The amounts paid on the drafts for $4136 and

$16,155.20 were remitted by the Port Arthur Branch

by telegraph on April 17/30, 1904.

The bank did not prior to the sale of flour to

Ginsburff advance to Clarkson & Co. monev with

which the drafts for $4136 and $16,155.20 were paid.

Nor did it out of the proceeds of the sale of the flour
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shipped on the "Hyades" reimburse itself for the

money thus advanced.

I know the date at which the Japanese Govern-

ment returned to the Russo-Chinese Bank the papers

and effects of the Bank that were captured at the

time Port Arthur fell because as soon as permission

from the Japanese Government had been received

the representative of the bank Mr. A. Friedberg

left for Port Arthur in February, 1906, to solicit of

the Japanese authorities that books papers and

values belonging to the Russo-Chinese Bank be re-

turned. The same were returned in March, 1906.

In my capacity as officer of tlie bank in 1904 and

through being present at the time when the Japanese

militaiy authorities occupied the bank's building

and confiscated whatever it contained and having

given exi)lanation to the Japanese authorities I know

what books, documents, etc., were confiscated by the

Japanese. And after receipt of the same in St.

Petersburg I personally set them to rights. Upon

examination all that had been confiscated in the

bank's building in Port Arthur were returned.

I am not a lawyer by profession.

I know what official appointment A. Belinsky held

by virtue of the office, though I have never seen his

official appointment.

Thereupon the plaintiff read in evidence the depo-

sition of Paul Bock, taken and certified before the

Honorable James W. Ragsdale, United States Con-

sul at St. Petersburg, Russia, and certified by him

in his official capacity. The deposition of PAUL
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BOCK, a witness on behalf of the plaintiff, was as

follows

:

[Deposition of Paul Bock, on Behalf of Plaintiff.]

My name is Paul Bock; I am forty-six years old.

I reside at St. Petersburg and am manager of the

Russo-Chinese Bank at St. Petersburg. I have

been in that employment since the year 1896.

The head office of the Russo-Chinese Bank at St.

Petersburg had in 1894 between 45 and 50 different

branches located at various points in Russia and

Siberia, Paris, San Francisco, and Calcutta and had

agencies at London, New York, Bombay and Chefoo.

Interrogatory 5. State what you know as an

officer of the Russo-Chinese Bank of the transaction

concerning a certain draft for $36,194.80 drawn by

the Centennial Mill Company upon Clarkson & Co.

of Port Arthur and transmitted to the Port Arthur

Branch of the Russo-Chinese Bank.

Answer. On April 9/22, 1904, the National Bank
of Commerce enquired by wire about the fate of

their remittance on Port Arthur and on April 17/

30, on receipt of the telegrai^hic reply from Port

Arthur the bank at St. Petersburg wired to the

National Bank of Commerce that the same had not

been paid by Clarkson & Co. but the latter promised

to pay shortly. This telegram was confirmed by let-

ter.

Later the National Bank of Commerce claimed

that the draft for $36,194.80 had been paid by Clark-

son & Co. to which the bank at St. Petersburg replied

by letter to the effect that by reason of the interruj)-
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tion of communication with Port Arthur it was im-

possible to trace the matter at that time. The Na-

tional Bank of Commerce continued to insist that

either the money or documents in duplicate be re-

turned to it immediately. After considerable corre-

spondence and on the 27th October/9th November,

1904, the Russo-Chinese Bank in order to discon-

tinue the disagreeable incident decided to remit and

did remit the sum claimed by the National Bank of

Commerce, conditionally by letter. The sum re-

mitted was $36,013.70.

Upon receipt of the draft for $36,013.70 and about

December 16/29, 1904, the National Bank of Com-

merce claimed interest on the draft and the same was

remitted in a sum of $2,298.49, which sum included

$181.10 charges, theretofore retained.

In June, 1906, when the books and documents of

the Port Arthur branch were received in St. Peters-

burg, I examined the books and finding that they did

not show that the draft for $36,194.80 had been paid

by Clarkson & Co. but on the contrary had been pro-

tested for nonpayment and the draft with the deed

of protest mailed to the National Bank of Commerce

and that the documents attached to the draft were

among the documents of the Port Arthur branch

recovered from the Japanese, for the Bank I made

demand upon the National Bank of Commerce to

refund the amount of the two remittances before

mentioned with accrued interest.

On April 9/22, 1904, the St. Petersburg bank re-

ceived a telegram from the National Bank of Com-
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merce in regard to its draft. This telegram is pro-

duced and attached to my deposition, being in cipher

with the translation.

The bank at St. Petersburg wired at once to Port

Arthur for information and on receipt of the reply

telegraphed to the National Bank of Commerce on

17/30 April, as follows

:

"As far as we can judge Clarkson financial stand-

ing there is no change Bills Port Arthur No. 1588,

No. 1690 payment refused Goods have not yet ar-

rived Remaining bills Port Arthur Clarkson

promises to pay shortly."

This telegram as well as the letter previously re-

ferred to were confirmed by letters mailed to the

National Bank of Commerce, copies of which letters

are hereto appended.

Although there was war between Russia and

Japan at the time of the receipt of our first informa-

tion from the National Bank of Commerce, and

Port Arthur was blockaded by the Japanese navy,

the Port Arthur branch of the Russo-Chinese Bank

continued to work as before. This state of affairs

continued until the capitulation of Port Arthur

which took place December 20th, 1904/ January 5th,

1905. A few days later the Japanese military au-

thorities took possession of the Russo-Chinese Bank
at Port Arthur and confiscated all books and docu-

ments of the bank. There books and documents

were recovered from the Japanese authorities in

March, 1906, and are in the office of the bank at St.

Petersburg.
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Charles Richter and Alexander Friedberg were

officers of the Russo-Chinese Bank at Port Arthur,

holding power of attorney. Alexander Drozdov was

an employee of the bills department of that bank.

The bank at St. Petersburg did have correspond-

ence with the National Bank of Commerce of Seattle

in regard to the draft transaction and I annex here-

with its files for the years 1904-5-6 containing all the

letters and telegrams received by the Russo-Chinese

Bank at St. Petersburg from the National Bank of

Commerce of Seattle and the copies of the replies,

taken from the letter copying-books into which the

Russo-Chinese Bank copied the letters and telegrams

it sent to the National Bank of Commerce concern-

ing said draft.

Mr. CHICKERING.—We will read the letters

after the conclusion of the reading of the deposition

proper.

As I said before on October 27/November 9, 1904,

the Russo-Chinese Bank at St. Petersburg mailed a

check on Messrs. Ladenburg, Thalmann & Co. New
York, for $36,013.70 to the National Bank of Com-

merce with letter of that date and later on, receiving

a further demand of the National Bank of Com-

merce for interest and a refund of charges the bank

mailed another check for $2,298.49, Dec. 16/29, 1904,

with letter of that date.

I have examined the books and records of the bank

at Port Arthur.

The National Bank of Commerce of Seattle has

not repaid the Russo-Chinese Bank the sums of
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money above mentioned, as paid on account of the

draft for $36,194.80 with accrued interest thereof or

any part thereof.

I annex copy of the letter of the Port Arthur

Branch of the Russo-Chinese Bank, date 13/26

May, 1904, addressed to the National Bank of Com-

merce of Seattle, certified by the Consul General of

the United States of America at St. Petersburg, on

January 11th, 1907, as follows

:

Copy.

874. 13/26 May 4.

National Bank of Commerce, Seattle, Wash.

Your remi'ce for coll. 11/XII--03 #1559/7035

G$36194.80 pr 17/IV—1904 D/P On Clarkson & Co,

Port Arthur.

Dear Sirs,

This had to be protested for non-pa^Tiient and is

herewith returned together with its deed of protest.

Kindly acknowledge receipt and remit on our ac-

count to the First National Bank of your city.

Rbs. 566.25 sundry ch'ges as per following descrip-

tion, thus obliging.

Rbs. 271.50 3/8% comm.
'* 184.25 protest
"

2.— Carriage fare

" —.50 postage

" 108.— billstamp.

Rbs. 566.25.

The reason of this dishonor is that the goods have

not been landed here. The shipping docts are being
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kept here pending receipt of your instructions.

Yours faithfully,

RUSSO-CHINESE BANK,
(Port-Arthur Branch).

(Signed) A. D. MAMONOFF,
Enclosed

:

p.p. FRIEDBERG.
one bill (first)

one bill (second)

one deed of protest.

CONSULATE-GENERAL OF THE UNITED
STATES OF AMERICA.
St. Petersburg, Russia.

I, Ethelbert Watts, Consul-General of the United

States of America within and for the City and Em-

pire aforesaid, do hereby certify that I have com-

pared the above with the text on Page 306 of the

Press-copy Book #15 of the Russo-Chinese Bank of

the Port-Arthur Branch and have found the above to

be a true and verbatim copy of the same.

In witness whereof I have hereunto set my hand

and affixed the seal of this Consulate-General this

11th day of January, A. D. 1907.

[Seal]

AMERICAN CONSULATE-GENERAL
St. Petersburg, Russia.

ETHELBERT WATTS,

]^^ Y. Consul-General.

(Stamp:) American

Consular Service

$2

Fee Stamp

11/1/07.
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Cross-examination.

During the period of time between December 1st,

1903, and August 1st, 1904, I was in St. Petersburg.

St. Petersburg was my station.

My knowledge of the transactions between the

Russo-Chinese Bank at Port Arthur and the National

Bank of Commerce relating to the drafts for $4136

and $16,155.20 and $36,194.80 drawn by tlie Centen-

nial Mill Co. in favor of the National Bank of Com-

merce upon Clarkson & Co. at Port Arthur is ac-

quired from an examination of the books and records

of the Bank ; not from personal knowledge.

And thereupon the letters and telegrams attached

to the deposition of the witness Paul Bock were read

to the jury as follows:

Seattle, Wash., Mar. 15, '04.

The Manager

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir

:

We are in receipt of your favor of February 25th,

enclosing your draft on San Francisco for Roubles

8,465.12 for which accept thanks.

In advising vou your Vladivostok Branch prob-

ably failed to request that you remit us in New York
funds, San Francisco not being a par point, exchange

being at a discount of from C $1.00 to G $1.25 per M.

Hereafter should any further transfers be made
from either Port Arthur or Vladivostok for our

account through your good selves, would respectfully
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request tliat you send us New York funds.

Very respectfully yours,

R. E. SPENCER.

THE NATIONAL BANK OF COMMERCE.
Seattle, Wash., Apr. 21, '04.

The Manager,

. Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

I cabled you to-day as per enclosed confirmation..

We are carrying for our various customers Bills, a

list of which is enclosed herein, showing approximate

maturity and amounts.

Since trouble commenced in the Far East, Port

Arthur has been cabling us remittances through you,

not trusting to the mails. If that is still their policy

some of the items are considerably past due.

We received a rather disquieting advice to-day,

that Clarkson or his Agent, had become possessed of

the flour and disposed of it, not accounting for the

proceeds. Of course we do not know that this is

true, but the fact that we have received no remit-

tances of late would indicate that something is wrong.

All of the items are in the hands of your two

Branch Offices. We have received no advice from

them, telegraphic or otherwise, in regard to the past

due items. If the reports are true, we do not under-

stand why your Offices did not notify us on the Ma-

turity of the drafts.

Will you kindly use your facilities for ascertain-

ing the exact conditions, and if the draft for G$16,-

155. accepted to mature March 8th, was not paid, wh^
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we were not advised of the fact promptly.

A¥e have had a great deal of trouble with your

Port Arthur Office. Thoy have held non-interest

bearing drafts as long as sixty days without procur-

ing acceptance, or advising us of their dishonor, and

then have cabled us the fact that acceptance was re-

fused at our expense.

We attempted to cable Port Arthur, but the Com-
panies here advise us that the line is closed to mer-

cantile use.

When you have completed the transaction, if you

mil advise us as to the amount of expense incurred

for telegrams, etc. will remit your San Francisco or

New York Office as you may request. Please see

that we are protected in the premises in the usual

commercial custom.

Very respectfully,

R. R. SPENCER.

Drawer.

Centennial Mill Co.

POET ARTHUR.

Drawee.

Clarkson & Co.

Date of

Draft.

Get. 6/03

Oct. 26/03
" " "

Dec. 11/03 Sprague Roller Mills
"

Dec. 11/03 Centennial Mill Co.
"

Dec. 31/03 Sprague Roller Mills
"

Dec. 10/03 Armour & Company G. S. Zozounoff

Dec. 31/04 M. J. Connell Economical Arm of

the Military &
Police

Jan. 2/04 Centennial Mill Co. Clarkson & Co.

Jan. 5/04 Borden's Con. Milk Co. G. S. Zozounoff

Jan. 5/04 "
" "

Jan. 25/04 Armour & Company

Feb. 8/04 Peteritz Bros.

Dec. n/03 Centennial Mill Co.

Dec. 11/03

VLADrVTOSTOK.

Dong Shun

Term.

90 d/s

90 d/s

90 d/s

90 d/s

90 d/s

30 d/s

30 d/s

90 d/s

30 d/s

30 d/a

30 d/s

30 d/s

60 d/s

90 d/s

Amount.

G$4,136.00

16,155.20

1,100.00

36,194.80

1,100.00

270.

269.60

23,468.40

375.

375.

270.00

283.10

4.175.16

4,196.09

Accepted to

mature.

Feb. 27/04

Mar. 8/04

Apr. 17/04

Apr. 17/04

No notice of

acceptance.



The National Bank of Commerce of Seattle. 127

St. Petersburg 10/23 April 1904

National Bank of Commerce, Seattle.

Gentlemen :

—

We beg to acknowledge receipt of your cable of the

22nd. inst., worded as follows

:

''Certain unfavorable reports are being circulated

with regard to Clarkson, Port Arthur. Ascertain

why has not remittance been sent us by Sinorusse.

Where are the bills of lading ? Bills amount to Port

Arthur $82,000.—Vladivostok $8,000.— Telegraph

as soon as possible cannot communicate with because

telegraph line is broken, will be responsible for the

expense."

We have at once wired your enquiry to our Port

Arthur and Vladivostok Branches and we shall not

fail to pass on to you their answers, w^hen received.

We remain, gentlemen.

Yours faithfully,

RUSSO-CHINESE BANK.

St. Petersburg 19/2nd. May 1904

National Bank of Commerce, Seattle,

Gentlemen :

—

With reference to your enquiry by cable of 22nd.

April ult. we have cabled you on 17/30 April as fol-

lows :

"As far as we can judge Clarkson financial stand-

ing there is no change bill Port Arthur No. 1588

No. 1690 payment refused goods have not yet ar-

rived remaining bills Port x^rthur Clarkson promise

to pay shortly Sinorusse Vladivostok can find no

trace of matter mentioned in your telegram telegraph

us when did you send documents"
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wMch we confirm.

We are now awaiting your answer by telegram and

remain, Gentlemen,

Yours faithfully,

RUSSO-CHINESE BANK.
21/4tli. May 1904.

The National Bank of Commerce,

Seattle, Wash.

Your remittance for collection 11/1—1904

No. 1601/7378 G$375.—on G. S. Sozounoff, Port

Arthur

No. 1G07/7379 G$375.—on G. S. Sozounoff, Port

Arthur

Dear Sirs:

—

Please note that at the request of our Shanghai

Branch who wrote us as follows :

—

"No. 9/79,„The Representative of Bordens Con-

densed Milk Co. New York called upon us with refer-

ence to 2 drafts for G$375.—each on G. S. Zozounoff,

P/Arthur, against 100 ('- each of condensed milk

which should have been received from you through

the National Bank of Commerce, Seattle. He in-

forms us that these goods are in Shanghai and asks

that you should send us the relative drafts and docu-

ments and he will pay them here and take delivery

of the cargo ; he says such an arrangement has been

made with your good selves in case of trouble ..."
we have sent them the above two bills and documents

to be collected at Shanghai, and instructed them to

remit you a draft on New York in cover of proceeds.
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Trusting that 3'ou will find this to be in order, we

remain, dear sirs,

Yours faithfully,

R. C. B.

PORT ARTHUR BRANCH.
St. Petersburg 22/5th. May 1904.

The National Bank of Commerce,

Seattle, Wash.

Registered.

Gentlemen

:

By telegraphic order from our Vladivostok

Branch, we are to remit you:

Rs. 8,500,—less

Rs. 31.88 commission %%
34.88" 3.—cost of Vladivostok's wire.

Rs. 8,465.12 at exch. 196 $4,318.94 which please find

herewith in a cheque on New York 2206.

Kindly acknowledge receipt of same and oblige.

Yours faithfully,

RUSSO CHINESE BANK.
St. Petersburg. 28/llth. May 1904

The National Bank of Commerce,

Seattle, Wash. ;^,i

Gentlemen

:

We acknowledge receipt of your letter of the 21st

April enclosing a list of your remittances to our

Port Arthur and Vladivostok Branches.

You will have received in the meantime our wire

of the 17/30th April in answer to your cable to us

dated April 2'2nd. However, we shall write to our

Port Arthur Branch, requesting from them a de-
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tailed answer to your enquiry.

We beg to point out that you above-said cable men-

tioned a remittance to our Vladivostok Branch of

$8,000.—o/Clarkson & Co. which remittance our

Branch informed us they could not trace (as we

wired you on the 17/30th April). But we find from

your list that you remitted to Vladivostok on the

27/llth December:

$4,175.16 o/Don Shun

$4,196.09

Would not the cheque for Rs. 8,500 ($4,318.94) that

we remitted you the 22/5th. inst. be in pajnuent of

part of those drafts? The cost of our telegrams to

Port and Vladivostok, of our Branches answers, and

of our cable to you dated 17/30th. March amounts to

:

Rs. 54.50 at 196.

$27.80 which please remit for our account to Messrs.

Ladenburg, Thalmanu & Co., New York.

We remain, Gentlemen,

RUSSO CHINESE BANK.

NATIONAL BANK OF COMMERCE.
Seattle, Wash., May 23, 1904.

The Manager,

Russo-Cliinese Bank,

St. Petersburg, Russia.

Dear Sir:

We beg to acknowledge receipt of your favor of

May 5th. enclosing New York draft for G$4,138.94,

cabled you from your Vladivostok Branch for our

credit.

Very respectfully,

R. R. SPENCER.
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St. Petersburg, 12/25 June, 1904.

The National Bank of Commerce,

Seattle, Wash.

Registered.

Dear Sirs:

By telegraphic order from our Vladivostok

Branch, we are to remit you:

rs. 8,500.—less

Rs. 31.88 commission %%
34.88 3. Cost of Vladivostok's wire

Rs. 8.465.12 at exch. 196

U. S. $4,318.94 which please find herewith in a

cheque on New York No. 2283.

Kindly acknowledge receipt of same and oblige,

dear sirs,

Yours faithfully,

RUSSO CHINESE BANK.

13/26 May 1904

The National Bank of Coimnerce,

Seattle, Wash.

Your remittance for Coll. II/XII—03
No. 1559/7035 G$36194.80 pr 17/IV—1904

D/P on Clarkson & Co. Port Arthur.

Dear Sirs:

This had to be protested for non-payment and is

herewith returned together with its deed of protest.

Kindly acknowledge receipt and remit on our ac-

count to the First National Bank of your City
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Ebs. 566.25 Sundry charges as per following de-

scription, thus obliging

Rbs. 271.50 %% comm.

184.25 protest

2.— carriage fare

.50 postage

108.—

Rbs. 566.25

the reason of dishonor is that the goods have not been

landed here. The shipping docts are being kept

here pending receipt of your instructions.

Yours faithfully,

R. C. B. PORT ARTHUR BRANCH
enclosed one bill (first)

" " (second)

*' deed of protest

7/20th. June 1904

The National Bank of Commerce,

Seattle, Wash.

Your remittances for collection sent us on the

lO/XII/03 No. 1554/7052 G$270.—at 30 d/s D/P on

G. S. Zozounoff

31/XII/03 No. 1558/7396 G$1100.— at 90 d/s D/P

on Clarkson & Co

31/XII/03 No. 1587/7397 G$269.60 at 30 d/s on Sec.

Ecom. des Offi.

2/1/04 No. 1590/7392 G$23468.40 " 90 d/s D/P on

Clarkson & Co.

Dear Sirs :

—

These had to be protested for non-acceptance and

are herewith returned. Kindly acknowledge receipt,
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and remit on our account to Messrs. Ladenburg Thal-

mann & Co. New York Rs. 410.04 Sundry charges as

per following description, thus obliging

on bill No. 1554 No. 1588 No. 1587 No. 1690

comm. 3/8% 2.01 8.17 2. 174.26

protest 6. 11.05 5.95 121.05

billstamp 85 3.30 .90 70.50

postage 50 .50 .50 .50

carriage fare for all four

bills 2.—

9.36 23.02 9.35 366.31 2.—

The shipping documents are kept here pending re-

ceipt of your instructions.

Yours faithfully

R. C. B. PORT ARTHUR BRANCH
Enclosed

4 bills

4 deeds of protest

NATIONAL BANK OF COMMERCE
Seattle, Wash. July 7, '04.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We now have the following drafts in the hands of

your Port Arthur Agency, besides several small ones

on other Parties which are past due and unpaid.

Mr. Clarkson advises the drawers of these drafts

that all were paid before maturity. Can you trace

this matter for us? The particulars of the larger

drafts in question are as follows:

Dec 11 '03 90 d/s Clarkson & Co. G$36,194.80
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Dec. 31 '03 90 d/s Clarkson & Co. G$ 1,100.00

Jan 2 '04 90 d/s Clarkson & Co. G$23,468.04

There is thus outstanding and past due over

G$60,000.— of this paper.

We dislike to trouble you in the premises, but all

letters addressed by us to Port Arthur are returned.

Very respectfully,

St. Petersburg 10/23d July 1904

The National Bank of Commerce,

Seattle, Wash.

Dear Sirs:

—

We have duly received your favor of the 7th July

which had our best attention.

We are unable for the present to correspond with

Port Arthur and are not in a position to trace the

matter you refer to. As soon as we find it possible

to investigate that subject, we shall not fail to re-

vert to it.

We remain, dear sirs.

Yours truly,

EUSSO CHINESE BANK

THE NATIONAL BANK OF COMMERCE
Seattle, Wash. July 12 1904

The Manager,

Russo Chinese Bank

St. Petersburg, Russia.

Dear Sir:—We are in receipt of your favor of

June 25th, enclosing New York draft for G$4,138.94

in payment of a draft for 8,500 roubles sent your

Vladivostok Office.

Very respectfully yours

R. R. SPENCER
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THE NATIONAL BANK OF COMMERCE
Seattle, Wash. Aug 4, 1904

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We are still without any returns from the 90 days

sight draft, dated December 11th, 1903, drawn on

Clarkson & Co. for G$36,194.80 and sent to your Port

Arthur Office. Sometime since we sent you a list of

drafts on various parties long since overdue, from

which we have received no returns.

Mr. Thompson, president of the Centennial Mill,

has written Mr. Clarkson in regard to his drafts and

I now have before me four letters from Mr. Clark-

son complaining of Mr. Thompson's letters, and as-

serting that all of his drafts were paid in to your

Port Arthur office one before maturity. The par-

ticular one in question, six daj^s prior thereto. I

quote from his letters which are very long and cir-

cumstantial as follows

:

Under date of May 10, he writes:

"In regard to our drafts will say, that we have

paid every one of your drafts promtly. In fact

the last one calling for Rbls. 74,000 for flour ex

'Hyades' (the one in question) was paid some six

days before it came due. At our request the Russian

Chinese Bank here telegraphed to their branch in

Port Arthur and among other things the Port Arthur

bank notified the Bank here that they had received

money on our account and had applied it to take

up your draft for the Hyades flour."
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And again having reference to the same draft and

under date of June 15th. Mr. Clarkson writes

:

'*In regard to the last draft which amounted to

some Rs. 74,000 covering Hyades flour will say,

we have telegraphic advice from bank at Port Ar-

thur that this was also paid."

From the above statements there is evidently some-

thing wrong somewhere. Either Mr. Clarkson is not

stating facts or your Port Arthur office has retained

funds belonging to this institution.

We respectfully request that you instruct your

office at Port Arthur or Harbin to immediately do

one of two things, remit us the amount of the draft

plus interest to estimated date of return of funds

here or return us the bills of lading and drafts in

duplicate with the statement of your Manager that

Mr. Clarkson has not paid them as stated by him.

In the latter event we should like to know what

disposition has been made of the flour. We would

also request that you instruct them to report on all

other of our drafts in their hands and for which

payment has not been made to us.

In conclusion we desire to state further in re-

gard to your Port Arthur Branch that we have done

a great deal of business with them prior to the out-

break of hostilities. That in thirty-three years of

banking experience the writer has never had as much

trouble as with transactions through this agency.

They have repeatedly retained drafts in their pos-

session which did not draw interest from two to

three months without securing acceptance or pro-

testing and returning drafts, simply favoring their
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customers at our expense. This has also happened

at your Vladivostok Agency. In remitting us they

almost invariably remitted short, sometimes as much

as thirty days interest.

I finally wrote them that conditions were unbear-

able and as we were compelled to send them the

items, there being no other Bank there, that if they

did not cure the evils complained of that I should

take the matter up with St. Petersburg. This had

a salutary effect and from that time on we had but

little to complain of until since the outbreak of hos-

tilities.

I dislike very much to enter complaints but we ex-

pect in the future to do considerable business both

in Port Arthur and Vladivostok and we would

very much like to transact it with as little friction as

possible.

Thanking you in advance for your prompt atten-

tion to the foregoing, I remain.

Very respectfully yours,

R. R. SPENCER.

Per S. S. "Empress of China"

Shanghai 5th August, 1904.

No. 9/2

The National Bank of Commerce,

Seattle.

Dear Sirs:

—

Confirming our respects of 6th ultimo, we beg to

refer to your following remittances all draw^ on

Messrs. Clarkson & Co., Port-Arthur, and sent by

vou direct to our Branch at that Port for collection

:
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Your No. 1412 for G. $ 4136.00

1455 G. $16155.20

1559 G. $35194.80

1690 G. $23486.40

We beg to hand you herewith

:

1. Copy of our telegram of 22nd April to our

Port Arthur Branch.

2. Copy of the cable reply dated 23rd April (re-

ceived here on 25th April) sent by our Port Arthur

Branch. '

3. Copy of our telegram of 28th April to our Port

Arthur Branch.

4. Copy of the cable reply dated 29th April (re-

ceived here on 1st ^lay) sent by our Port Arthur

Branch.

There telegrams were interchanged while Mr. H.

P. Ostrander, representative of the Centennial Mill

Company, Seattle (the draw^ers of the bills in ques-

tion) was in Shanghai.

5. Copy of letter No. 9/227 dated 6/29th Apiil

from our Port Arthur Branch.

The above copies of correspondence we are send-

ing you at request of Mr. Ostrander.

We have no further news from our Port Arthur

Branch regarding these bills, communication with

that port being at present interrupted.

We are, dear sirs,

Yours faithfully,

(Signed) J. C. BERGENDAHL,
M. SPEELMAN.

Enclosure.
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COPY OF A TELEGRAM DATED 22nd APRIL,

1904, SENT TO PORT ARTHUR BRANCH
FROM SHANGHAI OFFICE.

Representative

Centennial Mill Company

Seattle

Request us to require of you

what

draft on

Clarkson & Co. Port Arthur

Unpaid

Telegraph total amount.

Enclosure.

COPY OF A TELEGRAM DATED 23rd APRIL,

1904, RECEIVED BY SHANGHAI OFFICE

ON 25th IDEM FROM PORT ARTHUR
BRANCH.

Referring to your telegram of the 22nd April.

Gold dollars 79,954.40

COPY OF A TELEGRAM DATED 28th APRIL

SENT TO PORT ARTHUR BRANCH FROM
SHANGHAI OFFICE.

Following is strictly private

Referring to our telegram of 22nd April 1904

Representative

Hears

Clarkson & Co. Port Arthur

Have sold

Goods

Without

Paying
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Find out the truth of

This report

Telegraph the result.

Enclosure.

COPY OF A TELEGRA^I DATED 29th APRIL,
1904, RECEIVED BY SHANGHAI OFFICE
ON 1st MAY, 1904 FROM PORT ARTHUR.

Referring to jouv telegram of 28th April 1904

All documents in our hand

Gold Dollars 23,468.40

Payment refused because

Goods are not landed

Remaining

Bills

Goods are in the hands of

Clarkson & Co. Port Arthur

They have sold

Payment is promised shortly

Enclosure.

No. 9/227 Port Arthur 16/29th April 1904

Russo-Chinese Bank,

• Shanghai.

Nat. Bank of Com. Seattle rem'ces for coll.

No. 1412/6386

1455/6500

1599/7035

1690/7322

Dear Sirs

:

In reply to your telegram of the 15/28-IV-1904

reading

:

**Ref. to your telegram 9/22-1V-04 Representa-

tive (Centen. Mill Co) he fears Clarkson & Co. Port
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Arthur have sold goods without paying. Find out

the truth of this report telegraph result."

—we wired you today as per copy enclosed, contents

of which we hereby confirm.

You will learn from said telegram that all ship-

ping documents relative to the 4 bills in question

are in our hands. The docts cover the following mer-

chandise :

Bill No. 1412/6386 G.$1436 accepted pr 27/2/04

400 sacks "Eusso-Chinese" flour ex Pleiader Seattle

5/X/03

Bill Xo. 1599/7035 G.$36194.80 accepted pr

17/IV/04 100 sacks ''Blue stem" flour 14688 sacks

"Russo-Chinese" flour "Tremont" Seattle 25/x/03.

Bill No. 1599/7035 G.$36194.80 accepted pr

17/1V/04 35312 sacks "Russo-Chinese" flour ex

"Hyades" Seattle 9/XII-1903.

Bill No. 1690/7392 G.$23468.40 at 90 d/s D/P
(unaccepted) 22896 sacks "Russo-Chinese" flour ex

''Pleaider'' 2/1/03.

The flour relative to the first three bills is in the

hands of Clarkson & Co. and has been sold by them.

They promised to take up the bills as soon as they

get the money of their sale, while acceptance and

payment of bill No. 1690/7392 is refused on account

of the 22896 sacks flour having not been landed here.

Bills No. 141/6386 & No. 1455/6500 could not be

protested owing to the absence of the notary pub-

lic at that time, and have been returned to the Na-

tional Bank of Commerce, Seattle, the relative docu-

ments however are still in our hands. Bill No.
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1569/7035 is clue tomorrow and shall be protested

if not paid.

The fact that Clarkson & Co. got into possession

of the goods though the B/L are in our hands is

due to their being the agents for the steamers carry-

ing same, and could in no way to impeded by us.

Yours faithfully,

RUSSO-CHINESE BANK
(Port Arthur Branch)

(Signed) p. p. OWIASKINE
p. p. FRIEDBERG

17/30/IV-1904
P. S. Bill No. 1412/6386 G $ 4,136.00

& " 1455/6500 G $16,155.20

have been paid today.

(Signed) FRIEDBERG.
Enclosure.

COPY OF LETTER RECEIVED FROM H. F.

OSTRANDER, SEATTLE.
Seattle, July 8th, 1904.

The Managers

Russo-Chinese Bank,

Shanghai, China.

Dear Sirs:

—

You will doubless recall the writer's conversa-

tion early in Ma.y last with one of your goodselves

and your Mr. Speelman at which time you prom-

ised to send to the National Bank of Commerce this

city, copy of letter you had just received from

your Port Arthur Branch giving full particulars as

to the status of certain drafts drawn by the Centen-

nial Mill Co. on Messrs. Clarkson & Co. Port Ar-
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tliur and forwarded by the National Bank of Com-

merce to your branch there for collection.

As this letter has not yet been received I should

be greatly obliged if you would make inquiries con-

cerning it and for the despatch of a copy thereof to

the Bank here in case the letter was forwarded in

due course.

Thanking you, I am,

Very truly yours, .

(Signed)

Enclosure

Shanghai 6th August 1904

H. F. Ostrander, Esq.,

Centennial Mill Company,

Seattle.

Dear Sirs:

—

We beg to acknowledge receipt of your favor of

the 8th ultimo, contents of which have been noted.

As requested, we are forwarding today to the Na-

tional Bank of Commerce, Seattle, copies of tele-

grams that were exchanged, during your stay in

Shanghai, between Port Arthur Branch and our-

selves re certain bills on Clarkson & Co. Port Arthur

as well as copy of the letter in question from our

Port Arthur Branch No. 9/227 of 16/29th April 1904,

and trust same will enable Bank to find out how

they stand with reference to these bills.

We are, dear sirs,

Yours faithfully,

RUSSO CHINESE BANK
(Signed) BERGENDAHL

SPEELMAN
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THE NATIONAL BANK OF COMMERCE
Seattle, Wash. August 25, 1904

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We are in receipt of a letter from j^our Shanghai

Office, containing copies of telegrams and corre-

spondence passing between your Shanghai office and

that at Port Arthur, in one of which dated the 29th

of April, your Port Arthur Office wires Shanghai,

"Referring to your telegram of the 28th. of April,

1904, all documents in our hand gold dollars 23,468.40

payment refused because goods are not landed, re-

maining bills, goods are in the hands of Clarkson &
Co. Port Arthur. They have sold, payment is prom-

ised shortly" and confirming in a letter under same

date, and stating "The flour relative to the first

three bills (one of which is the bill in default) is in

the hands of Clarkson & Company and has been sold

by them. The}^ promised to take up the bills as soon

as they get money out of their sale."

We have in our hands an affidavit made by an em-

ployee of Mr. Clarkson, in which he states that they

have been in the habit (the Bank being cognizant of

the fact) of taking possession of merchandise and

disposing of same, oft times without even accept-

ing the bills.

The bill in question was dated December 11th,

should have arrived in Port Arthur on or before

January 15th, and was not accepted until April 17th,
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or three months later. Meanwhile we received no

notice of its dishonor or protest. This certainly

shows unexcusable negligence on the part of that

office.

Our client is finding serious fault with us in that

we have not pressed either the collection of these

bills, or return of documents before this.

We would call your attention to our letter of Au-

gust 4th, and must insist that either the money or

documents, in duplicate, be returned to us immedi-

ately. It takes quite a little while to hear from you

and to avoid any further correspondence, would state

that if our request is not complied with, we shall

take steps in this country to enforce our rights

against your Agency here, which I sincerely hope

will not become necessary, as we do like to have our

relations with our correspondent banks of the friend-

liest character.

Respectfully yours, '

R. R. SPENCER

St. Petersburg 13/26 August 1904

The National Bank of Commerce,

Seattle, Wash.

Dear Sirs:

—

We beg to acknowledge receipt of your letter of

4th August referring to drafts on Messrs. Clarkson

&Co.

We can only say in answer, that our communica-

tions with Port Arthur being interrupted, as we told

you on June 10, 23d, we have no means of tracing the

matter at present.
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We regret very much not to be able to give you the

requested information, and remain, dear sirs,

Yours faithfully,

RUSSO CHINESE BANK

NATIONAL BANK OF COMMERCE
Seattle, Wash. Sept. 1, 1904

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

Frank Waterliouse, Agent for Dodwell & Co.,

Lt'd., who in turn are Agents for the Steamship

Companies carrying the flour to Messrs. Clarkson &
Company, has received a cablegram from Shanghai,

of which the following is a copy

:

"Clarksons, Shanghai in possession of Russo-

Chinese Bank certificate that all Centennial Mill

Company's drafts are paid with exception Pleiades.

We will send copies certificated by American Con-

sul."

This cablegram comes from Dodwell & Company

Ltd, at Shanghai.

The "Pleiades" flour is that which was not un-

loaded at Port Arthur, excepting a small part, but

was carried on to Chefoo. This cablegram has refer-

ence to the "Hyades" flour.

We cannot understand that situation. Clarkson

has at all times claimed this draft as paid. We have

letters from your Eastern offices, one of which state

that the flour was taken by the Russian Government

and would probably be paid for at the end of the

war; another from the same source states that Clark-
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son had taken the flour without the formality of tak-

ing up the bills of lading, had sold it and had prom-

ised payment as soon as he was paid. And now
comes a cablegram from perfectly responsible par-

ties stating that Clarkson has the certificate of your

bank that the drafts are paid.

Our experience in this case is an entirely new
and very novel one to us.

R. R. SPENCER
NATIONAL BANK OF COMMERCE

Seattle, Wash. Sept. 13, 1904

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

Your favor of the 26th of August received, con-

tents noted and unsatisfactory. While we are well

aware that you have no means of communicating

with Port Arthur, we are also aware that all docu-

ments have been removed by the Bank to Harbin

with which point you have both telegraphic and mail

communication

Before taking any action, we will await your

answer to our letters of August 25th, and September

1st.

Very respectfully,

R. R. SPENCER

St. Petersburg 16/lst, October 1904

The National Bank of Commerce,

Seattle, Wash.

Dear Sirs :

—

In reply to your favor of the 13th, September, we



148 The Russo-Chinese Bank vs.

beg to inform you that our Port Arthur Branch con-

tinues to work as before, and therefore, contrary to

your supposition, Bills for Collection and similar

documents on that place are in Port Arthur. This

is also the case with the documents referred to by

you.

We may add that at the outbreak of the war, our

Port Arthur Branch sent at once all bills and docu-

ments to Harbin, as the notary public had ceased

his work, but when he later on resumed his duties in

Port Arthur, all remittances had to be returned there

from Harbin.

We are doing our best to obtain information about

the fate of your remittances, and as, from time to

time, news leak out from Port Arthur, we may per-

haps, sooner or later, receive information about your

drafts.—But, of course we cannot assume any re-

sponsibility, in the present state of politics in the

Far East, as to whether and when such news may
reach us.

Any affidavit by an employee of Mr. Clarkson, con-

cerning the delivery or payment of these documents

or part of them, cannot serve as proof to us. We
are unable, at present, as you will understand, to ex-

amine of correctness of such affidavit, but may state

that on another occasion, Mr. Clarkson had also in-

sisted having certain sums to his credit with our

Bank which assertion, in the end, proved to be er-

roneous.

We can only accept an information which comes

direct from our Port Arthur Branch, and until re-

ceipt of such, we are not able to acknowledge the
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correctness of any affidavit or information given by

third parties.

We may only repeat that, not alone to safeguard

you, but also in our own interests, we are doing our

utmost to get some definite information from Port

Arthur concerning your remittances, and shall not

fail to promptly communicate to you any news which

may be received by us.

We trust that this most disagreeable incident will

not affect our former good relations with your valued

institution,—the more so as you will certainly recog-

nize that the same is in no way due to any fault on

our part.

We remain, dear sirs.

Yours faithfully,

BANQUE RUSSO-CHINOISE.

NATIONAL BANK OF COMMERCE.
Seattle, Wash., Oct. 12/04.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We wrote you on September 1st, and again on the

13th., requesting that you return to us the bills of

lading attached to the a$36,194.80 draft on Clark-

son, which matured last April, or remit us the

amount of same.

There has been ample time for us to receive ac-

knowledgment of that letter and a statement as to

your intentions in the premises.

These documents are obtainable, and we want

them, as a,s they were removed inland before Port
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Arthur was completely invested.

We to-day are in receipt of the following docu-

ments which in themselves show that the draft has

been paid to your Branch Of&ce. You will note that

in the telegram from your Vladivostok of&ce, dated

about May 19th., they state ''All drafts drawn on

Clarkson paid." The draft in question was in the

hands of your Port Arthur Office in February and

matured in April, so that it must be covered by this

particular telegram. We w^ould vequestfuWy re-

quest that you notify us immediately on receipt of

this letter what you propose doing in the premises,

and trust you will not, by further delay, compel us

to take steps in this country to enforce our rights,

which we most certainly shall do.

Very, etc.

R. R. SPENCER.

Shanghai, 19th May, 1904.

Messrs. Clarkson & Co.,

Present.

Dear Sirs :

—

We beg to inform you that we have received the

following telegram from our Vladivostok Branch.

"Communicate the following to Clarkson Office:

to the present date, drafts Centennial Mill drawn on

Clarkson Co., Port Arthur, all now paid"

which please note.

We remain, dear sirs.

Yours faithfully,

BANQUE RUSSO CHINOISE
(Signed)

SPEELMAN.
J. BERGENDAHL,
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U S. CONSULATE GENERAL.
Shanghai 30/8/1904.

I, the undersigned, Consul General of the United

States of America, do hereby certify that the fore-

going copy of letter dated May 19, 1904, hereto an-

nexed and signed by Russo-Chinese Bank is a true

and faithful copy of the original exhibit in this Con-

sulate General, the same having been carefully ex-

amined by me, and compared with the said origmal,

and found to agree therewith, word for word and

figure for figure.

Given under my hand and Seal of this Consulate

General, the dav and year above written.

(Signed) JOHN GOODNOW,
U. S. Consul General.

THE NATIONAL BANK OF COMMERCE.

Seattle, Wash., Oct. 17, 1904.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

I have yours of October 1st, and in reply would

say, that the circumstances are entirely against your

Institution at Port Arthur.

This draft was drawn December 11th, and should

have reached Port Arthur before January 15th. It

should have been, and probably was presented for

acceptance at that time, or protested for non-accept-

ance. Notice of protest never reached ns. If ac-

cepted at that time, it matured ninety days later, or

about the middle of April. Port Arthur was not m-
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A^ested on the land side at that time. If the draft

was not paid, by all the rules of commercial usage it

should have been protested and returned with all

documents to this Bank. This was not done, and we
leave it to your good selves to explain why.

As your bank was evidently at fault in the prem-

ises, we do not feel that because they retained bills

which matured in April until July and thereby tied

them up, that we should be inconvenienced to the

extent we are.

The foregoing questions are clear and we would

thank you very much for an explicit and prompt

answer. We feel that if through the fault of your

Institution our documents were tied up in Port Ar-

thur, that you should reimburse us, and look to the

documents for your payment.

Very etc.,

R. R. SPENCER.

St. Petersburg. 27/9 November, 1904.

The National Bank of Commerce,

Seattle, Wash.

Gentlemen :

—

We have received your two favors of the 12th. and

17th. October and, after perusal of contents, we beg

to infonn you that the information given by our

Vladivostok Branch to Messrs. Clarkson & Co.,

Shanghai, is due to a gross error of our Branch, as

the same transmitted that information, on the simple

demand of the interested party, Clarkson & Co.

without having any proof of the pajonent of your

remittance to Port Arthur.
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Of course as the matter now stands, we are unable

to discuss the question any further and therefore,

hand you enclosed, in cover of the bill for

:

U. S. $36,194.80 claimed by you, cheque on Messrs.

Ladenburg Thalmann & Co. New York for

U. S. $36,013.70 as per note at foot,

receipt of which kindly acknowledge.

It remains of course however understood that in

case your above remittance proves not to have been

paid for by Clarkson & Co. you are held responsible

to refund the amount of our to day's cheque.

We beg to add that we have no knowledge of the

exact conditions established between you and our

Port Arthur Branch for the collection of your docu-

mentary bills and shall therefore have to come back

upon the matter in case we should learn later on that

our calculation is not correct or that we should have

deducted other charges.

We are unable to inform at present out Port Ar-

thur Branch of the remittance made by us to you and

request you that in case you should sooner or later

receive from our Port Arthur Branch cover for the

same remittance, to consider the same as null and

void, returning the same to us.

We remain, gentlemen.

Yours truly,

RUSSO CHINESE BANK.

$36,194.80 less

$135.73 3/8% commission

45.24 1/8% transfer charges

181.10 .13 postage

$36,013.70
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THE NATIONAL BANK OF COMMERCE.
Seattle, Wasli., Dec. 5, 1904.

Tlie Manager,

Husso-Cliinese Bank,

St. Petersburg, Russia.

Dear Sir

:

I have your favor of November 9th, enclosing draft

for G$36,013.70, which we, of course cannot accept

as full payment for the draft.

I enclose you an exact copy of the original draft

sent to Port Arthur, which you will note calls for

the principal sum of $36,194.80, with 6% interest to

date of return of funds in Seattle ; all collection and

exchange charges to be paid by drawee.

The draft to this date would amount to

a$38,312.19, leaving a balance due us of G$2,298.49,

which we would respectfully request that you remit

us hy return mail. We on our part agree upon re-

turn to us of both sets of bills, showing that the draft

has not been paid, to reimburse you in the sum paid

us, provided, that we were in no wise injured by the

fact that 3^our Port Arthur Branch has indefinitely

held the bills after their maturity, at which time they

could have been returned to us and we could have

collected from the Steamship Company.

I quote from a letter just received from your

Shanghai Office under date of October 3rd, as fol-

lows:

"Confirming our respects of the 16th. ultimo, we

beg to acknowledge receipt of your favor of the 25th

of August, contents of which have our best attention,

and in reply we beg to state that we are still unable
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to communicate with our Port Arthur Branch.

However, a clerk from that office has recently arrived

in Shanghai and he believes that all your bills on

Clarkson & Co. were always treated strictly DOCU-
MENTS AGAINST PAYMENT, and that all bills

against goods arrived in Port Arthur were duly

paid," which appears to be an additional item of evi-

dence that the draft was paid at maturity.

Very etc.

R. E. SPENCER.
A. L. 16/29 December, 1904.

37678.

The National Bank of Commerce.

Seattle, (Wash.)

Dear Sirs,

We have duly received your letter of the 5th inst.

enclosing for perusal copy of the original draft for

G.$36,194.80 which we return herewith.

We see therefore that all collection and exchanges

are to be paid by the drawee as well as 6% interest to

date of return of funds in Seattle.

In accordance with your wishes we hand you en-

closed in a cheque on Messrs. Ladenburg Thalmann

& Co. New York:

$2,298.49 i.-e. $2,117.39 Interest at Q% on above smn

181.10 charges as per our letter of

27/9 November. It remains understood that in case

your above remittance proves not to have been paid,

you declare yourselves ready to refund us these
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$2,298.49 with the $36,013.70 sent on 27/9 November,

plus accrued interest.

We remain, Dekr Sirs,

Yours faithfully,

BANQUE RUSSO-CHINOISE,
(Signed) A. ROSENPELD,

C. BERG.
1 copy of draft.

NATIONAL BANK OF COMMERCE.

Seattle, Wash., Jan. 17/1905.

The Manager,

Russo Chinese Bank,

St. Petersburg, Russia,

Gentlemen :

—

On December 5th. we wrote you relative to balance

due on Clarkson draft, but so far have not received

your favor in answer (it arrived to day) thanks.

We still have in the hands of your Port Arthur

Agency draft on Zozounoff and documents, or the

proceeds thereof in the sum of G$270.00 a copy of

which is enclosed herein.

Under the terms of this draft payment could or

should have been made long before Port Arthur was

closed to the outside world, but neither course has

been follow^ed, nor have we been able to here from

them on the subject.

We would request that you remit us the present

value of this draft G$287.86 without further delay;

also if you have not already done so, that you remit

us the balance due on the Clarkson draft.

There were two drafts drawn on Zozounoff, one at
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a later date than that above mentioned. The goods

covered by this draft were diverted by the Japanese

Government, and will be settled for by the insurance

company. I write this so that you may not be mis-

lead b}^ the statement that goods were diverted.

Your prompt and favorable answer to the foregoing

is expected. , ,

Very etc.

R. R. SPENCER.

NATIONAL BANK OF COMMERCE.
January 18, 1905. •

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We are just in receipt of your favor of December

29th. enclosing draft for G$2,298.49 for which ac-

cept thanks.

We agree that guarantee contained in our letter of

December 5th. shall also cover this amount.

Very etc.

R. R. SPENCER.
St. Petersburg. 5/18 February, 1905.

The National Bank of Commerce,

Seattle, Wash.

Gentlemen :

—

We have duly received your lettter of the 17th,

January.

In reply to your claims regarding Zozounoff for

G$270.— , we beg to inform you that our Port Arthur

Branch is closed, that all the staff have left and that

all the books appertaining to the Bank have been
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confiscated by the Japanese. We are now taking the

necessary steps to obtain our documents back and

shall only be able to give you a reply when they will

be returned to us.

We remain, gentlemen,

Yours etc.

E. C. B.

NATIONAL BANK OF COMMERCE.
Seattle, Wash., March 8, 1905.

The Manager,

Russo Chinese Bank,

St. Petersburg.

Dear Sir :

—

Your favor of the 18th. of February received,

contents noted, and in reply would say, that they

are not satisfactory.

The draft in question was mailed to your Branch

at Port Arthur on the 10th. day of December, 1903,

w^as drawn at 30 d/s and consequently matured in

their hands in the ordinary course on or about the

10th day of February, 1904.

They have treated us in this matter as they did in

the case of the Clarkson draft, simply retaining doc-

uments or the funds, neither of which had they the

right to do.

If they neglected the business, or neglected the

necessary stei)s, they are liable therefore, and it is

not our intention to wait the result of the war for

the payment of this amount.

The draft provided for exchange and collection

charges, and for interest at 6% from December 10th,
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'03 to date of return of funds here. By the time

you receive this letter and make returns thereunder,

the draft will be worth to us G$291.50 which amount

would request that you remit us without further

delay.

You will note that four months elapsed between

the maturity of this draft and the investment of

Port Arthur on the land side, so that there is no pos-

sible excuse for the Port Arthur Office failing to send

us results in some form.

Very etc.

R. R. SPENCER.
St. Petersburg 19/lst. April 1905.

The National Bank of Commerce,

Seattle, Wash.

Gentlemen :

—

We are in receipt of your letter of the 8th. March

and are sending you accordingly to day, under sepa-

rate registered cover cheque No. 2665 on Messrs.

Ladenbeurg Thalmann & Co., New York, for

G$291.50 (Two hundred & ninety one Dollars 50

cents) as cover on your draft for G$270.—on G. S.

Zozounoff & Co. Port Arthur. Kindly acknowledge

receipt of our remittance.

It remains, of course, understood, that in case your

above remittance proves not to have been paid for

by Messrs. G. S. Zozounoff & Co. you are held respon-

sible to refund us the amount of our to day's cheque.

We must add that we have no knowledge of the

exact conditions established between you and our

Poi-t Arthur Branch for the collection of your bills

and shall therefor have to return to the matter in the
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case we eventually learn that the amount of our re-

mittance is not correct or that we should have de-

ducted charges. As we are unable to inform our

Port Arthur Branch re making you, we request you,

in case you should receive sooner or later from our

said Branch cover for the same remittance, to con-

sider same as null and void, and to return it to us.

We remain, etc.

R. C. B.

NATIONAL BANK OF COMMERCE.

Seattle, Wash., Apr. 17, 1905.

The Manager,

Russo Chinese Bank,

St. Petersburg, Russia.

Dear Sir :

—

We are in receipt of your favor of 19/1 April 1905

enclosing your draft on New York for G$291.50 in

payment of our bill receivable # 1554 for G$270,

—

and interest.

Very etc.

R. R. SPENCER.

NATIONAL BANK OF COMMERCE.

Seattle, Wash. April 18, 1905.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

I am in receipt of your favor of April 1st. en-

closing draft for G$291.50 and carefully note con-

tents of your letter. The remittance you sent us is

proper and right under the terms of the draft, and
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should any of the <?ontingencies arise about which

you write, we shall certainly do what is right in the

premises.

Thanking you for your attention to this matter, I

remain,

Yours etc.

E. R. SPENCER.
»

St. Petersburg 14/27th June, 1906.

The National Bank of Commerce,

Seattle, Wash.

Gentlemen :

—

We beg to inform you that a few days ago, we have

received back the books and documents of our Port

Arthur Branch.

We have, of course, taken up at once, the investi-

gation with regards to your remittances to that

Branch, subject matter of much correspondence be-

tween us for the last two years, and we have seen

from the following that:

Your remittances:

1. $375— 1^ 5/1/04 Bordens Cond. Milk Co. on
2.

375—

J

G. S. Zozounoff, Port Arthur, have been sent to our

Shanghai Branch for collection, as you can see from

the copy of the letter addressed to you on the 21/4th

May, 1904, by our Port Arthur Branch, which we

send to you enclosed.

3. $36,194.80 of 11/12/03 Centennial Mill Co. on

Clarkson & Co. P. A. has been returned to you pro-

tested, by our Port Arthur branch on the 13/26

May, 1904 (as per copy of the letter enclosed).
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4. $270. of 10/12/03 Armour & Co. on G. S. Zo-

zounoff, P. A.

5. $1,100. of 31/12/03 Sprague Roller Mills on

Clarkson & Co. P. A.

6. $269.60 of 31/12/03 M. J. Connell on the Of-

ficers Economical Society P. A.

7. $23,468.40 of 2/1/04 Centennial Mills Co. on

Clarkson & Co. P. A. have been returned to you,

protested, by our Port Arthur Branch on the 7/20th

June as per copy of letter enclosed.

8. $1,100. of 1/12/03 Sprague Poller Mills on

Clarkson & Co. P. A. has been paid and proceeds

remitted to you by our Port Arthur Branch on the

19/2nd. May, 1904.

9. $4,136. of 6/10/03 Centennial Mills Co. on

Clarkson & Co. P. A.

10. $16,155.20 of 26/10/03 Centennial Mill Co. on

Clarkson & Co. have been paid and proceeds remitted

to you by our Port Arthur Branch on the 17/30th

April, 1904.

11. $270. of 25/1/04 Armour & Co. on G. S.

Zozounoff, Port Arthur. From the books of our

Port Arthur Branch it appears that the First of Ex-

change has not been received there, but only the Sec-

ond with the duplicates of Bill of Lading, Invoice

and Insurance Policy which documents we hand

over to our San Francisco Branch together with the

other documents, mentioned further, to be returned

to you after pa>Tnent of our claim.

As to your remittance of

12. $283.10 of 3/2/04 Armour & Co. on Peteritz

Brothers, Port Arthur, mentioned in your letter of
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the 21st April, 1904, we beg to say that no trace of

the same can be found in the books of our Port

Arthur Branch neither can it be found amongst the

documents of that Branch.

The first of Exchange for $270.—and the latter re-

mittance ma}^ have been intercepted by the Japanese

authorities or lost on the way, but no entry is to be

found on the Branch's books.

As you see from the above, the bills for which we
have sent you cover, viz : $36,194.80 & $270.—, by our

letters to you of the 27/9th November, 16/29th De-

cember, 1904, and 19/lst April, 1905, have not been

met at all, were duly protested and returned to you.

The return has been effected in the usual way, by

registered cover, but as the Japanese authorities have

intercepted all the mail they found in the Post Office

at Port Arthur at the time of surrender, it may hap-

pen that you have not received same yet.

As the case now stands, we beg you to refund us

:

1. $36,113.70 plus $2,298.49 plus 6% interest on

these sums from dates of our remittances to the date

of your remittance to us ; this in connection with the

bill for $36,194.80.

2. $291.50 plus 6% interest as stated above; this

in connection with the bill for $270.

—

3. Rs.566.26 according to Port Arthur's letter of

the 13/26th May, 1904, plus 6% interest, from that

date to the date of your remittance &

4. Es.410.04 according to Port Arthur's letter of

the 7/20 June, 1904, plus interest from that date to

date of your remittance

—and request you to kindly remit the above sums to
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our Branch in San Francisco for account of our Port

Arthur Branch.

All the duplicate documents relating to above

transactions and all those "Seconds" which we have

had returned by the Japanese authorities are being

forwarded by us to our San Francisco Branch with

instructions to hand over to you, on receipt of the

above mentioned smns.

We are sending to the above Branch a copy of the

present letter and remain, gentlemen,

Yours truly,

R. C. B.

NATIONAL BANK OF COMMERCE.
Seattle Wash., July 13th, 1906.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

I am just in receipt of your favor of June 27th.

But am not prepared to answer in detail in regard

to same.

We should not be willing to accept the statements

or books of your Port Arthur Branch, as evidence of

anything having been done, as they were so notor-

iously lax in their business methods that it was al-

most impossible to keep anything straight or business

like when entrusted to them.

I, however, note that the draft of Clarkson of

thirty-six thousand odd was protested on the 26th

of May. This was about three months after it should

have been protested, or accepted. The draft was
never returned to us, nor was its receipt, so far as I
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can now ascertain even acknowledged.

We have the statement of your Shanghai Office

that this draft was paid. We also have other evi-

dence that it was paid several days before its proper

maturity.

We expect to do whatever is equitable in the Prem-

ises, but the equities must be clearly defined and

proven before we feel prepared to make a refund.

As your office is fully aware, to my certain knowl-

edge, of the conditions existing there, I think you

will agree with me that my position is well taken.

Yours etc.

R. R. SPENCER.
21/3, August, 1906.

The Manager of the National Bank of Commerce,

i Seattle, Wash.

Dear Sir:

—

We are in possession of your letter dated 13th July

and regret to notice from its contents that you have

not, as is our impression, given the matter your full

attention. Had you done so, you would not have

formed the reproaches your letters contains, shaped,

we regret to say it, in rather strong expression, which

to our knowledge, are not made use of between A.l

firms.

You say that you "should not be willing to accept

the statements or books of our Port Arthur Branch

as evidence of anything having been done, as they

were so notoriously lax in their business method"

etc.

The position you take is an entirely new one to us

;

the books of a firm are, in our opinion, always a
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proof of its transactions and it is a very serious ac-

cusation to make as to den}^ their correctness, the

more so as we, for our part, can find no fault with

our Port Arthur people in the given instance.

We have carefully gone into the whole question of

your bill for G$36,194.80 90 d/s on Clarkson & Co.

and have come to the following conclusion:

The said bill was sent by you, together with another

one for G$l,100.00 on December 11th, 1903, to our

Port Arthur Branch and has been received thereon

5/18 January, 1904, and an acknowledgment of re-

ceipt has been sent you on January 9/22 by said

Branch, by letter bearing No. 1833.—Both these bills

have been accepted on January 17/30 1904 per

17/30th April, 1904, a fact which was advised you on

the same day by our Port Arthur Branch (their let-

ter No. 1903) at maturity, I. E. on 17/30th April,

which fell on a Saturday, the bills were not paid.

According to Russian Laws 41 the drawee has 2 days'

gi'ace, besides Sundays and holidays during which

protest is suspended. On the 19th April/2nd May
the bill for G$l,100.—was met and proceeds have

been remitted you on the same day (P. A. letter to

you No. 7907). As to the other bill, for G$36,194.80,

same was left unpaid and sent accordingly to the

Notary Public on Monda}^ evening 19/2nd. May,

1904, as per letter of same date to the Notary No.

7889 (Copy and translation of which please find en-

closed). The protest was made out and the bill re-

turned to our Branch on 21/4th. May, 1904, i. e. on

the same day as the besieging Japanese army cut

Port Arthur entirel}^ off at sea and land. Under
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such circumstances our Port Arthur people could not

return you the bill and protest and therefore, they

kept it in their safe until matters should clear up.

When the first excitement of the people, at their

knowledge of the place being entirely cut off from

all sides, was over, they found that a long siege would

follow, which would end, as it was generally believed

there, by the Russian Army coming to rescue and

releasing the garrison, then they ventured and posted

the bill and the protest on 13/26th May, 1904.

We have given you the above detailed facts with

the intention to prove to you that our Port Arthur

people have committed no fault in this business and

that you statement as to "the draft on Clarkson Co.

was protested on 26th May, about 3 months after it

should have been protested or accepted" is entirely

wrong and does not seem to us to have any founda-

tion whatever.

We have been mislead here by the communication

made by our Vladivostok Branch, which not being

posted at all as to Port Arthur affairs, took on faith

the statement made by Messrs. Clarkson & Co. Vladi-

vostok that ''all drafts w^ere paid" and wired to

Shanghai to that effect. We refer you again to the

letter of 27/9th November, 1904, and cannot believe

that you wish to take advantage of the above mis-

take of our Vladivostok people.

Taking into consideration: in the first place the

conditions under which we remitted the said $36,-

194.80 and the other small amount de G270.—, con-

ditions which you confirmed by your letter dated

Dec. 5, 1904, and on the other hand that no fault can
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be found with our Port Arthur people in this affair,

as:

1. They returned you the protested draft on

13/26 May 1901 which is proven by the copy sent you

on 14/27 June and

2. We returned .you the documents as soon as we

got them from the Japanese b}^ the same letter

and finally that with the posting and said bill our

responsibility ended—we most earnestly request you

to refund on receipt of the present lines and without

further dela}' the sums indicated in our letter to you

dated 14/27 June 1/06. You will oblige us by

cabling on receipt of the present the word "agree" if

the matter is to be settled by your good selves in this

way and "disagree" in the reverse.

We take this opportunity to revert to your letter

of August 25th, 1904, which blames our Port Arthur

Branch for "letting Clarkson & Co. take possession

and dispose of the goods without even accepting the

bills" and must most vigorously reject those re-

proaches. How could our people prevent the Stea/m-

ers Agents to land the goods in the agencies godowns

and dispose of them at their own responsibility ? We
request 3^ou to take into consideration this fact and

the circumstances in Port Arthur and repeat that in

this direction our Port Arthur Branch was, at least

entirely powerless.

Awaiting your further news, we remain, dear sir,

Yours faithfully,

R. C. B.

St. Petersburg.
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NATIONAL BANK OF COMMERCE.
Seattle, Wash., August 4tli, 1906.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Gentlemen :

—

Enclosed I hand 3^ou copy of a letter written to

your San Francisco Office, having particular refer-

ence to a collection they claim to hold against this

Bank sent them by you, and more particularly re-

ferred to in your letter of June 27th inst., and this

letter is final so far as this Bank is concerned.

We trust you will be able to get the affairs of your

Port Arthur Office sufficiently straightened out to

reasonably account for the treatment of the draft on

the Economical Ass'n of the Military and Police, no

part of which transaction has ever been completed

on the part of your office, although they had ample

time prior to the investment of Port Arthur by land.

Respectfully, etc.

R. R. SPENCER.

Seattle, Wash., August 4th, 1906.

The Manager,

Russo-Chinese Bank,

San Francisco, Cal.

Dear Sir:

—

I have your favor of the 17th ultimo, also the later

one referring to the same subject, under date of

July 30th.

We have been investigating the subject matter of

the first letter and find that you St. Petersburg of-
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lice is claiming the reimbursement on two drafts ; one

for $36,194.80, Centennial Mill Company on Clark-

son & Company, Port Arthur; one for $270.—Ar-

mour & Company on Sozounoff, also at Port Arthur.

I have examined the documents sent by you to the

Puget Sound National Bank, and find that in the

case of the Clarkson draft you have returned invoice,

bills of lading and insurance policies, and claim to

have returned the drafts upon the 26th day of May,

1904.

There are many things that are irregular and

peculiar to this particular transaction. In the first

place, we have a letter over Mr. Clarkson 's own sig-

nature, dated May 10th, 1904, in which the following

statement occurs:

"In regard to our drafts will say, that we have

paid every one of 3^Gur drafts (Centennial Mill Co.)

promptly; in fact the last one calling for some

Roubles 74,000.— flour ex Hyades was paid some six

days before it came due.

At our request the Russo Chinese Bank here tele-

graphed to their Branch in Port Arthur, asking for

certain information on various subjects (private

firms at that time being unable to send telegrams)

and among other things, the Port Arthur Branch

notified the Bank here (at Vladivostok) that they

had received the money on our account and had ap-

plied it to take up your (Centennial Mill Co.'s)

draft for the 'Hyades' flour."

We have also investigated this matter through

other channels, and before making a formal demand

on St. Petersburg for the pajmient to us of the sum
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in question, satisfied ourselves that your Port Arthur

Office had received the money for the flour but had

possibly not applied it where it belonged.

There are several things in the transaction which

strike us, to say the least, as extremely peculiar.

The draft left here in December, arrived in Port

Arthur in January of 1904, and should have ma-

tured, in the ordinary course of business about the

middle of April of that year, at w^hich time it should

have been protested if not paid, and returned to us,

with all documents, as there w^as no obstruction to

the mails by land then existing. They do not claim,

however, to have protested and returned the drafts

until thirty days later, which drafts never come to

hand (also a peculiar circumstance), and strangest

of all, they failed to follow the usual commercial

usage of returning the documents with the protested

draft, an omission that can scarcely be accounted for.

Among other papers sent to the Puget Sound Na-

tional Bank were all the documents pertaining to a

number of drafts which were paid and remitted for

by your Port Arthur Office.

This shows the irregular method of doing business.

As I explained to your Mr. Allen long ago and be-

fore any claim had been made against us in regard

to these two drafts, the irregularities practiced at

both your Port Arthur and Vladivostok Offices were

such that we would not do any further business with

them, except where positively instructed by drawers

of drafts, and then only under their guarantee to as-

sume all liability of loss.

Your Port Arthur Office still has in its possession
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a draft for $269.60 sent them some time in Decem-

ber, 1903, for which they have never accounted in

any way, shape or form. This should have been pro-

tested and returned about March 1st.

Under a copj^ of a letter enclosed us purporting to

have been written b}^ them June 20th, 1904, they men-

tion four drafts which they claim were protested,

among them this particular one, but say they retain

documents pending instructions. We cannot see

why they should hold a thirty days' sight draft re-

ceived by them in January (which matured the fore

part of March) without protesting until June, when

all means of conununicating with the outside world

were cut off.

Under the circumstances we cannot see our way

clear to paying the claims made hj your St. Peters-

burg office, and unless they satisfactorily account for

the drafts and documents in the case last above men-

tioned, we shall certainly commence suit to recover

the amount.

Very respectfully, etc.

R. R. SPENCER.

NATIONAL BANK OF COMMERCE.
Seattle, Wash. August 20, 1906

The Manager,

Russo Chinese Bank,

St. Petersburg.

Dear Sir :

—

I am in receipt of your favor of August 3rd., the

contents of which have been carefully noted. I will

premise what I am about to write with the statement

that we are disposed to be perfectly fair in the
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premises, but our experience in the past with the

business methods of both your Port Arthur and

Vladivostok Agencies have been such that we will

take their statements with a very large grain of al-

lowances where it will be to their interests to with-

hold any part or the whole of any transaction.

We have absolute proof that this flour was actually

handled by your own officials who received the pro-

cess therefor.

There are some statements in your letter which do

not appear on the face of them to be reasonable ones.

In explanation of their conduct in connection with

the $36,000.— draft, you say, that the draft was pro-

tested and returned by your Branch on May 4th,

1904, on the same day that the besieging Japanese

army closed your conmiunication by sea and land.

This is the reason given for the bills not being re-

turned to us at that time. On May 26th, when the in-

vestment of Port Arthur had become even more

stringent, they claim to have mailed the protested

drafts. This does not look reasonable to us. It is

also commercially the custom to advise the dishonor

of drafts of that size, and even much smaller, by

cable or wire. This means of communication was

still open to them in May. I wired you immediately

on receipt of your letter as follows: "disagree an

investigating further," and now confirm. I am giv-

ing the matter the fullest investigation which from

the distances involved will take some time.

I note that you say that you "can find no fault

with our Port Arthur people in the given instance."

It is possible that you may be satisfied with much less
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than would satisfy us on this side, or it is possible

that you refer particularly to this instance as to be-

ing satisfied with their methods.

The writer has been authoritatively advised that

some time before the opening of the war, your Port

Arthur Office was investigated by an official of

rather high rank, with unfortunate findings on his

part.

Mr. Clarkson was not in Port Arthur at the time

this flour was sold. That the flour Avas disposed of

is not questioned and that the proceeds were paid in

and handled b}^ .your bank has been authoritatively

cleared. If the proceeds have been credited by your

Branch on debts other than the bill then in their pos-

session for collection, you certainly are not entitled

to recover it from us.

Verv sincerely yours,

P. P. SPENCER.

St. Petersburg 8/21st. August 1906

The Manager,

National Bank of Commerce,

Seattle, Wash.

Gentlemen :

—

We have just received your telegram of 8/21st inst.

"disagree investigating further"

and await with interest the results of your investi-

gations, which will, we are sure, prove the correctness

of the Statements contained in our letter of the 3d

inst, and will induce you to give the matter an early

settlement.

We remain, dear sir.

Yours faithfully,

RUSSO CHINESE BANK
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St. Petersburg 7/20th September 1906

The Manager,

The National Bank of Commerce,

Seattle.

Dear Sir :

—

We are in possession of your favor of the 20th ult.

and abstain from discussing your unnecessary and

quite useless remarks about the business methods of

our Branches etc., etc.

The fact that we are returning to you the whole set

of shipping documents, which were attached to the

bills in question, is for itself proof enough that said

bills have never been paid, and by what means ''it

has been authoritatively cleared" that the proceeds

were paid in and "handled by our Branch" remains

your secret.

In order to settle this matter one way or the other,

we once more refer you to the conditions under which

we transferred 3^ou the amount of the bills in ques-

tion (see our letters of 27/9th, Nov. and 16/29th.

December 1904 and 1st April, 1905) and request you

to refund the money plus accrued interest to our San

Francisco Branch.

/, on the 12/25th October, we are not in possession

of a cable of our said Branch advising us your pay-

ment, we shall be obliged to take immediately the

necessary legal steps to recover our money.

Yours truly,

R. C. B.
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NATIONAL BANK OF COMMERCE
Seattle, Wash. October 8tli 1906

Tlie Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir :

—

I have 3^our favor of September 20tli. contents

noted with interest. I note that you say that the fact

that "The whole set of shipping documents which

were attached to the bills in question is for itself

proof enough that said bills have never been paid."

From their method of handling bills in Port Arthur,

it would appear that this is not a fact and that they

returned us all of the documents on one or more bills

which were paid, and paid through them. This of

itself would have a tendency to disprove the conclu-

sions you arrive at.

As to the legal actions you contemplate taking, you

of course are at liberty to take such steps as best sub-

serve 3'our interests.

We shall shortly be in possession of all the obtain-

able facts in the case and will then take such action as

equity seems to warrant.

Very, etc.

R. R. SPENCER
Jan. 24, '07.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir,

—

Some tune since we received a letter from you,

stating that unless a deposit was made with your San
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Francisco Office of a certain amount, that you would

commence suit against this Bank.

We have since been the means of sending a man
to Vladivostok to investigate the conditions, and as

a result of his findings, cannot feel otherwise than

that we are still in the right.

Mr. Clarkson insists that he has never been able

to get a statement of his account up to three months

ago, and that the Bank has refused or failed to give

him any satisfaction to his demands for an account-

ing.

We wish this matter settled, and would request

that you ascertain, if jou have not already done so,

by direct information from Port Arthur as to what

has been done, and then advise us of your intention.

As before advised, we stand ready to carry into

effect the equities in the case, but so far as we are

now able to determine, they are in our favor, and

until proved otherwise, w^e w^ould not care to alter

present conditions.

An early answer will be greatly appreciated by,

Yours verjT- sincerely,

M AK
A. L.

31/13 February 1907

The Manager National Bank of Commerce

Seattle, Wash. :

Dear Sir:

—

We are in possession of your favor dated January

24 inst., and beg to advise you in answer that the

informations your man received in Vladkvostok are

erroneous; we supplied Mr. Clarkson with an ex-
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tract of his account from our Port Arthur books as

soon as we got them back from the Japanese i. e. and

of July, 1906.

As is clear!}' shown by our Port Arthur books and

that above mentioned extract, the bill in question has

never been paid br Clarkson & Go. and our previous

detailed correspondence should have been proof

enough to you that our Bank is quite in its right.

The whole affair is now in the hands of our San

Francisco Branch with which please settle the matter

direct.

We are, Dear Sirs,

Yours faithfully,

BANQUE EUSSO-CHINOISE.

THE NATIONAL BANK OF COMMERCE,
SEATTLE.

March 8th, 1907.

The Manager,

Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

The writer will leave in about ten days for Japan

and from there intends going to Vladivostok, where

I will be very glad to meet your representative in

conjunction with Mr. Clarkson and try and get at

the true inwardness of the transaction about which

there seems to be so much question.

Should you desire to communicsLtion with me there,

address, ''c/o Kunst & Albers."

Very respectfully,

R. R. SPENCER, V. P.
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MAK
COMMERCE SEATTLE
coplazinlia acanaceo Vladivostok

SINORUSSE.
12/25 Mars 1907.

COMMERCE SEATTLE 12/25/III 07

coplazinlia Refer to your letter of 8th.

acanaceo telegraph probable date of arrival at

Vladivostok Vladivostok

SINORUSSE.
Thereupon the plaintiff read in evidence the

deposition of David M. Clarkson, taken and certified

before the Honorable Lester Maynard, United States

Consul at Vladivostok, Siberia, and certified by him

in his official capacity. The deposition of DAVID
M. CLARKSON, a witness on behalf of the plaintiff,

was as follows

:

[Deposition of David M. Clarkson, on Behalf of

Plaintiff.]

My name is David M. Clarkson, age forty-eight

years, residence Vladivostok. Present occupation,

merchant.

During the years 1903, 1904 and 1905, I resided in

Vladivostok. Was engaged in the general import,

export, shipping and mining business in Russia,

China and Manchuria, with various offices, and head-

quarters in Vladivostok.

In Shanghai I had an office doing business on its

own account, but simply acting as a purchasing agent

for the Vladivostok and Port Arthur offices.

In Port Arthur I was doing a general importing,
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shipping and contracting business.

In Vladivostok the same as in Port Arthur with

the addition of mining and various industrial enter-

prises.

The Shanghai office was opened two years before

the Russo-Japanese war and was practically closed

when the war broke out. The Port Arthur Office

was opened in the fall of 1898 and continued unto the

outbreak of the war when it was practically closed.

The ^Hadivostok office was opened in the spring of

1898 and still continues.

The business in Shanghai and Port Arthur was

carried on under the name of Clarkson & Co., I hav-

ing a partner by the name of Julius F. Lindquist, he

having however, a very small and unimportant inter-

est, simply enough to allow me to register the com-

pany as a company under the Russian law.

In Port Arthur I did a general import and exi3ort

business, also a shipping business, acting as agent for

various steamship lines, agent of various insurance

companies and a stevedoring department. Also

erected a steam brick factory and artesian well bor-

ing outfit. In connection vdth the shipping and

stevedoring department there we had warehouses in

which we carried goods for other parties as well as

our own.

This business, as already stated, was carried on

under the name of Clarkson & Co. and in the follow-

ing way : When a steamer was unloaded by ourselves,

boat notes were given to the steamer, and the goods

held at thp. warehouse until parties presented the
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bills of lading when the goods were turned over to

them after all charges to date had been paid. When

a steamer was imloaded by other parties but the

goods were put in our warehouses, the warehouse

foreman gave receipts for the goods as delivered in

the w^arehouse and were then turned over to the own-

ers on presentation of the bills of lading.

The business included acting as- agents for the

steamers plying to that port. In the later part of

1903 and in the early part of 1904 I had the agency

of the Boston Steamship Co. and the Boston Tow-

boat Co. in Port Arthur. As far as the details of

how they were handled, I only know of it in a gen-

eral way, as the management was entirely in the

hands of my local managers.

During 1903 I was so occupied with my business

in Vladivostok that I had no time to spare to go to

Port Arthur, except on very short trips and these

trips were far between. Consequently, to a great

extent, I left everything there to the local managers

and knew little or nothing about the details.

I was the head of the firm and Mr. Lindquist had a

small interest.

The managers of the company at Port Arthur in

1903 were Mr. W. S. Davidson and Mr. A. T. Short.

The latter was let out of the fimi the latter part of

1903, and very early in 1904 Mr. Davidson was dis-

charged. For a short while between the discharge of

Mr. Davidson and the outbreak of the war I had as

manager Mr. S. J. Czechowicz. At the outbreak all

of my staff was ordered out of the town by General
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Steosell, the Coiimiander at Port Arthur,

During 1903 and the first days of 1904 Clarkson

& Co. had dealings with the Centennial Mill Co.

which consisted of bujdng flour from the mill com-

pany. Shijoments of flour were purchased.

I knew very little about the shipment of flour made

b}" the Centennial Mill Co. on board the steamship

"Hyades" about December 10th. I simply knew

that the shipment had been made, but of the quantity

I had no exact knowledge. Nor do I know the date

of the arrival of the '

' Hyades '

' at Port Arthur.

All shipments of flour from the Centennial Mill

Co. to Clarkson & Co. were straight sales, not on con-

signment, with the exception of one or two small and

unimportant shipments.

I cannot state definitely what was done with the

"Hyades" flour on its arrival in Port Arthur, as all

the books, and docmnents pertaining to the PoH
Arthur office were lost during the siege of Port Ar-

thur and as I was not posted as to the details of the

running of the office in the latter part of 1903 and

beginning of 1904. But I suppose that any shipment

that arrived before the outbreak of the war was

handled in the same way as previous shipments. To

the best of my knowledge and belief the "Hyades"

shipment would have been unloaded same as previous

shipments that is, either stored in our warehouse or

on the foreshore. I camiot tell how the tmloading

came about as I have no details.

I cannot state what became of the ''Hj^ades"

flour but suppose it was added to the other stock of
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flour that we had on hand as we always carried a

very large stock.

I do not know what became of the flour or whether

the flour was sold or not.

I do not know what the particular agreement was

as to the time of pa3Tiient for the "Hyades" flour,

but the general arrangement was for a three months

draft attached to bills of lading, delivery of docu-

ments against pajonent.

Interrogatory 27. Where Clarkson & Co. were

the consignees of Centennial flour, and it was dis-

charged by the ship into the "go-down" or ware-

house of Clarkson & Co. at Port Arthur, and the

method of paj^nent was by draft of the Centen-

nial Mill Co. upon Clarkson & Co. at Port Ar-

thur, wiM bill of lading attached, payable at thirty

sixty or ninety days after acceptances, was there any

custom or practice at Port Arthur that the Bank

or person holding the draft after acceptance and

until the time of payment had or retained any con-

trol over the flour in the "go-down" or warehouse,

and if so, what was the custom %

Answ^er : Our custom was that the goods should be

turned over only on presentation of the documents,

but in this connection wdll say that goods were often

given out by other shipping agents against a let-

ter of guarantee of the receiver of the goods, that

he should present the bill of lading later on, the

excuse being generally that the consignee had not

received the documents. While this was often done

by other people I strongly objected and many times
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told my managers to not deliver the goods without

the bill of lading. To be sure that there would be

no mistake I wrote them a letter from Vladivostok

which I herewith submit in evidence. Press copy-

book, page 598, dated Vladivostok July 18/31, 1903,

general number 12016, Letter No. 878. Messrs.

Clarkson & Company, Port Arthur. Dear Sirs:

"The writer met one of the smaller class of mer-

chants of Port Arthur a few days ago, and he hap-

pened to mention that he had obtained a small ship-

ment of goods from you on his personal letter of

guarantee, the B/L not having arrived at the same

time as the goods. We want to once more call your

attention to the w^riter's unwillingness to assume

the responsibility that results from giving up goods

without the Bs/L, or a guarantee backed by the

Bank. The last time Mr. Clarkson was in Port

Arthur he spoke to you about this matter, and your

reply was that it was not always possible to re-

fuse such a request Avithout it causing unpleasant-

ness and loss of business, but will say we would

rather lose business than run such risks. Mr. David-

son and Mr. Short both mentioned the fact that as

Kunst & Albers gave them goods on the firm's let-

ters of guarantee without the Bank's endorsement,

they considered they must do the same when asked

by Kunst & Albers. We would much prefer that

you make it a point to get your guarantees endorsed

by the Bank, and then you can ask Kunst & Albers

to do the same. You cannot be too careful in this

matter, and in the case of our own goods coming
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on steamers addressed to ourselves, don't touch the

goods without some arrangement having been made

with the Bank in regard to the documents. As the

writer went into this so fully in person, we would

not hav€ referred to the matter again if he had not

met the Port Arthur merchant. We will ask 3^ou

to follow out our wishes in this matter to the let-

ter. We are. Dear Sirs, Yours faithfully, (signed)

Clarkson & Co." I also submit a certificate from

the American Consul, marked Exhibit "A" that

this letter appears on pages numbered 598 and 599

in my press copy-book of letters sent to the Port

Arthur Office.

Clarkson & Co. always either paid the draft be-

fore taking delivery of the flour as merchants or

else made arrangements with the bank by which the

bank would turn over the documents to us.

As to this particular shipment, I do not know,

but suppose it was handled as foraier shipments.

I do not know anything about the draft of the

Centennial Mill Co. upon Clarkson & Co. about De-

cember 11th, 1903, as I was not in Port Arthur and

the details were not sent to me.

I do not know whether such a draft was presented

or before whom, or whether it was accepted or not.

All my books, documents and records belonging

to Port Arthur were lost during the seige, with the

exception of a few very unimportant ones, which do

not in any way refer to the shipment.

I do not know whether any part of the proceeds

of the sale of "Hyades" flour was devoted to the
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payment of the said draft.

I believe that a certain amount of the whole stock

was sold a day or two before the war broke out.

Any such proceeds must have been deposited in the

Eusso-Chinese Bank, as there was no other place

for the money to be put. Whether it was applied

on the draft or not, of course, I cannot tell. Hav-

ing no records I do not know whether the drafts was

paid or not. But from indirect information which

I received during the first month or two after the

war broke, out I supposed at that time that the

draft had been paid.

At various times in 1904 and 1905, I stated to

persons interested that said draft had been paid at

maturity, or words to that effect, based on the in-

formation I had received during the first two

months after the outbreak of the war.

Interrogatory 43. Did 5^ou intend to deceive any

person by such statements, if you made any ?

Answer: I certainlj^ had no intention to deceive

anybody, and herewith is a copy of a telegram sent

to Mr. Epstein in St. Petersburg. Mr. Epstein at

that time was the head manager of the Vladivostok

branch of the Russo-Chinese Bank, and had gone on

to St. Petersburg to consult with the board of the

Russo-Chinese Bank. At the outbreak of the war,

when my people were driven out of Port Arthur,

no private people of firms were allowed to send

telegrams to Port Arthur, so I asked the managers

of the Russo-Chinese Bank in Vladivostok to send

certain telegrams for me through their office in Port
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Arthur. When Mr. Czechomcz was driven out of

Port Arthur, he was here for a few days, and I

asked him if there were any unpaid drafts in Port

Arthur, and he told me that there were none, all

having been paid up to date. Indirectly I heard

that some goods, among which was a certain amount

of flour, had been sold by my former manager, Mr.

Davidson, to M. Ginsburg & Company. At the time

this sale was made Mr. Davidson was no longer in

my employ, having been discharged some days pre-

viously. Pie, however, took advantage of the con-

fusion in Port Arthur to make this sale. Thinking

that there was a certain amount of money that would

be to my credit in the Port Arthur branch of the

Russo-Chinese Bank, I asked the managers to tele-

<.raph to their manager in Port Arthur to remit any

balance to my credit to the bank here. The reply

from the Port Arthur bank was that they were

holding monev of mine to pay certain drafts that

were about due. At my request the bank here once

more telegraphed to the Port Arthur bank and told

them to send forward all drafts that they might

hold against Clarkson & Company to the Bank here,

and also any money that Clarkson & Company had

on deposit; the idea being to pay up these drafts in

Vladivostok, as at that time my office in Port Ar-

thur was completely deserted. After a few days

the reply came back saying that the money that I had

on deposit had been used in paying up a draft from

the Centennial Mill Company. For future evidence

I wanted to get copies of all these telegrams but I
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could never get them from the bank. As Mr.

Czechomcz had told me that all drafts up to date

had been paid, and had mentioned that there was

one draft that was about due from the Centennial

Mill Company, and as the Port Arthur bank had held

back money of mine against the payment of such

draft, I naturally took it for granted that any draft

from the Centennial Mill Company had been paid

up. I tried to get full particulars from Mr. Cze-

chowicz, but he was so badly frightened that he had

only an indistinct idea of what really had happened

in Port Arthur and could give me no such details

as I required. He was here but a few days, and

then left for America.

The translation of the telegram referred to in the

beginning of this answer is as follows

:

"St. Petersburg, Sergei-efskaia 38, Stephan Lwo-

vitch Epstein. I confirm that telegram of Vladivo-

stok Branch to Shanghai Branch was sent at my
request, but still think that Port Arthur branch

kept back money to pay the draft let St. Peters-

burg send Port Arthur account so that I can make

out how the business actually stands Clarkson, Oc-

tober 27th, 1906."

I am unable, up to the present time, to say whether

I was mistaken in my statement that the draft had

been paid, or not.

Interrogatory 47. State if you knew what were

the political conditions at and in the neighborhood

of Port Arthur during the year 1904, both on the

land and on the sea

.



Tlie National Bank of Commerce of Seattle. 189

(Deposition of David M. Clarkson.)

Answer : During the year 1904 war was going on

between Russia and Japan, and the Japanese fleet

in front of Port Arthur kept the Russian fleet

hemmed in the harbour, and on land the Japanese

army had Port Arthur shut in and besieged, as a

result of which no communication could be had with

Port Arthur whatever for private parties. All

Americans and Englishmen were driven out of Port

Arthur at the beginning of hostilities, and the only

communication with the outside world was by occa-

sional despatches that the Russian Government man-

aged to get through the lines with torpedo boats.

This means of communication of course was of ab-

solutel}^ no benefit to merchants, and as a result I

know practically nothing of what was going on.

The war put a full stop to all outside communica-

tion with the world either telegraphic or by post

with the exception of an occasional Russian torpedo

boat that managed to run the blockade and deliver

despatches to Chefoo. All mail communication was

cut off between Port Arthur and the outside world

after the taking of Dalny by the Japanese and

stayed cut off until the end of the war.

Port Arthur was besieged by the Japanese and

captured by them in the latter part of the year 1904

and the beginning of 1905.

To the best of my knowledge and belief Clarkson

& Co. owed nothing to the Russo-Chinese Bank at

Port Arthur during the months of April and May,

1904.

Mr. Ofsiankin was the manager of the Port Ar-
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thur Branch of tlie Russo-Chinese Bank in xVpril

and May, 1904.

To the best of ni}' knowledge, Clarkson & Co. did

not give any instructions written or oral to the Russo-

Chinese Bank at Port Arthur or to its managers or

either of them, to pay any sum on account of the

Centennial Mill Company's draft on Clarkson & Co.

for $36,194.80 for the ''Ilyades" flour.

Cross-examination

.

At this time the firm of Clarkson & Co. is indebted

to the Russo-Chinese Bank for the sum of 231,000

roubles.

The company never owed the Shanghai Branch of

the Russo-Chinese Bank any money whatever.

The amount that was owing to the Port Arthur

Branch was a matter of dispute after the war.

Clarkson & Co. claimed that the}' owned nothing and

that the total debt of Clarkson & Co. was owed by

them to the Vladivostok Branch. The amount that

was owing was a matter of dispute for almost two

years, commencing in October, 1906. Clarkson & Co.

claimed the bank owed them over a half million

roubles and the bank claimed that Clarkson & Co.

owed them over 900,000 roubles. It was finally set-

tled in May, 1908, by a compromise by Clarkson 6c

Co. acknowledging a debt of 231,000 roubles.

I know the firm of Ginsburg & Co. of Port Ar-

thur and vicinity.

Early in the year of 1904 Ginsburg & Co. obtained

possession of a certain amount of flour from Clark-

son & Co. at Port Arthur, but whether it was the
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^'Hyades" flour or not I do not know. They bought

the flour from Mr. Davidson after his dismissal by

me. They purchased it from Mr. Davidson as the

supposed representative of Clarkson & Co. It was

not Clarkson & Co. who made the sale.

Cross-interrogatory No. 22. Was the sale made

to Ginsburg & Company by W. S. Davidson, acting

for Clarkson & Company 1 If so, state what was

the purchase price of the flour'? Did it not amount

to the sum of about 67,C00 rubles, and did not you

complain to the Russo-Chinese Bank at Port Ar-

thur that Davidson had agreed to sell the flour to

Ginsburg & Company for less than it was worth by

at least one ruble per sack ?

Answer: The sale was made by W. S. Davidson,

but after his dismissal from Clarkson & Company.

W. S. Davidson was not acting for Clarkson &

Company when he sold the flour to Ginsburg & Com-

pany. The flour was sold at two different prices,

one bill was made out at Rbls. 2.00 a sack, and one

bill was made out at Rbls. 2.40 a sack. The exact

amount of flour sold by W. S. Davidson to Gins-

burg & Company I do not know, nor do I know the

amount that it brought.

On account of the inal^ility of Vladivostok mer-

chants to send and receive telegrams from Port Ar-

thur, I only heard of certain transactions some lit-

tle time after they had happened. This informa-

tion being derived through the aid given me by the

Russo-Chinese Bank in Vladivostok, who were al-

lowed to send telegrams to and from Port Arthur
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strictly on the bank's business. The first I heard

was that the flour had been sold at Two roubles a

sack. I firmly believe at that time, that as war had

broken out, the flour that was in Port Arthur at

the time was worth fully Rbls. 3.00 a sack, conse-

quently I considered that any sale made at Ebls. 2.

was at least One rouble below the market value. To

the best of my knowledge and belief the selling price

before hostilities commenced was from Rbls. 2.50

to Rbls. 2.60 a sack. It was only sometime after-

wards that I heard that W. S. Davidson had made

out the two sets of bills to Ginsburg & Company,

and that the difference between Rbls. 2.00 and Rbls.

2.40 a sack had been turned over to him by Gins-

burg & Company. He received some cash and the

balance by a draft on Shanghai. I heard of this

draft on Shanghai, and the Russo-Chinese Bank of

Vladivostok instructed the bank in Port Arthur to

wire to Shanghai and stop the payment of it. This

they succeeded in doing, and Ginsburg & Companj^

paid the amount of the draft into the Russo-Chinese

Bank at Port Arthur.

Cross-interrogatory No. 23. Did not the Russo-Chi-

nese Bank, acting under your instructions, refuse to

permit Ginsburg & Company to take the flour at

the price agreed upon between Ginsburg and David-

son, and did not Ginsburg agree with the bank to

pay an additional sum for the flour in order to get

it?

Answer: Acting under instructions from me, the

bank in Port Arthur refused to let Ginsburg & Com-
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pany have the flour at Rbls. 2.00, whereupon Gins-

burg & Company agreed to pay Rbls. 2.40.

We gave no instnu^iions regarding the sale of

flour to Ginsburg & Company direct to the Russo-

Chinese Bank in Port Arthur because we could not

communicate with them. All instructions were given

to the bank at Vladivostok w4th a request to for-

ward. Almost all these requests on our part were

verbal.

[Deposition of Anatoly Vladimirovich Vinberg, for

Plaintiff.]

Thereupon the plaintiff read in evidence the dep-

osition of Anatoly Vladimirovich Vinberg, taken

and certified before the Honorable James W. Rags-

dale, United States Consul at St. Petersburg, Rus-

sia, and certified by him in his official capacity. The

deposition of ANATOLY VLADIMIROVICH
VINBERG, a witness on behalf of the plaintiff, was

as follows:

My name is x\natoly Vladimirovich Vinberg. I

am sworn attorney at law, of the St. Petersburg Dis-

trict Court, residing at St. Petersburg. Am 37

years old. I have been practicing as attorney at

law for eleven years, during which I have carried

on legal civil suits in the courts of the Empire.

In 1904 there was in force the "statute on bills

of exchange" sanctioned by his Imperial Majesty

on May 27, 1902, published in No. 62 of the laws

tind orders of the Government (Sec. 622). The

statute on bills of exchange, after having been ex-
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amined by the State Council and sanctioned by His

Imperial Majesty, was put in force throughout the

country since January 1st, 1903.

The statute on bills of exchange was in force

throughout the Quantoon Region and particularly in

Port Arthur.

I append hereto an official copy on the statute of

bills of exchange in the Russian language. Owing

to the lack of sufficient knowledge of the English

language, I am unable to present a translation of

the same which would be exact for the American

Court to pronounce a judgment in virtue thereof.

:
[Testimony of S. T. Steparnov, for Plaintiff.]

S. T. STEPARNOV was called and sworn as a

witness on behalf of the plaintiff as a translator and

testified as follows

:

1 am familiar with the Russian and English lan-

guage.

Turning to subdivision 41 of the pamphlet at-

tached to the deposition of A. V. Vinberg entitled

''A copy of the Laws of the Russian Empire, Volume

11, Part second. Statute on Bills of Esdiaiige for

Commercial purposes" and read and translated para-

graph 41, subdivision 41, as follows

:

"A bill of exchange due at a certain date, or at

such a time from the date of it, or at such a time

from presentation is to be presented for payment

at the due date or at one of the following two days

if not holiday or Sundays."
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[Deposition of Charles Richter. on Behalf of Plain-

tiff.]

Thereupon the plaintiff read in evidence the dep-
osition of Charles Richter, taken and certified before
the Honorable Lester Ma.ynard, United States Con-
sul at Vladivostok, Siberia, and certified by him in

his official capacity. The deposition of CHARLES
RICHTER, a witness on behalf of the plaintiff, was
as follows:

My name is Charles Richter, I am thirty-five years
of age, reside at present in Harbin. I am director

of the Russo-Chinese Bank at Harbin.

From January 1st, 1904, until the end of 1904,

1 resided at Port Arthur. From January 1st un-
til April 14th, submanager of Kunst & Albers, Port
Arthur; from April 14 to August 2d, Manager of

Kondakoff & Souvoroff. And from August 2d was
attorney of the Russo-Chinese Bank at Port Ar-

thur.

I was one of the three managers. I had to keep
one of the books, the register of accepted checks

issued by the bank. I had to look over the books on
several occasions and also to make entries. The
bank kept books in order and entries were made in

the daily journal involving the collection of drafts

and all moneys collected for third parties were en-

tered in the cash-book.

At the capture of Port Arthui- the ))()oks, papers

and effects of the Russo-Chinese Bank were all ar-

rested by the Japanese and were retained by them

until about April, 1906. While the books, papers
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and effects were in tlie possession of the Japanese

military forces, the bank had no access to them.

They are now at the head office of the bank.

There was a law in Port Arthur in 1904 to allow

two days of grace on bills of exchange.

Interrogatory 33. State any other matter or thing

within your knowledge material to the action of the

plaintiff herein against the defendant herein, as

fully as though you had been particularly interro-

gated hereon.

Answer : As far as I know Clarkson is stating to

have paid the draft for $36,194.80, but I know for

a fact that such draft has not been paid by Clark-

son; that it was protested, and the bill and protest

sent to the National Bank of Commerce of Seattle,

but has gone astray in consequence of the war.

Cross-examination.

I am still employed by the Russo-Chinese Bank.

The books of the late Port Arthur bank are now

at the office of the bank at St. Petersburg. They

are not at Vladivostok at present. I have no ac-

cess to them, and they are not under my control.

The correspondence between Clarkson & Co. or

Clarkson and the Port Arthur branch is now in the

head office of the bank at St. Petersburg. It is not

in my possession or under my control. I have some

uncertified extracts of it.

During 1903 and part of 1904 managers were: A.

W. Ovsiankin, now manager of the Vladivostok

branch of the Russo-Chinese Bank, and A. E. Dmit-

rieff-Mamonoff, who left the services of the bank



The National Banh of Commerce of Seattle. 197

(Deposition of Charles Ricliter.)

in 1905 and whose present residence is unknown to

me, and officers were Mr. Alexander Friedberg, now

in St. Petersburg at the head office of the bank, and

Mr. S. A. Pavloff, now at the bank's services in

Vladivostok. Messrs. Ovsiankin, Friedberg and

Pavloff left Port Arthur on the 20th July—2d Au-

gust, 1904, during the siege. Mr. Mamonoff re-

mained in Port Arthur and I was transferred on the

said date from Suvoroff & Kondakoff's office to the

bank as submanager. From 1st of December, 1903

until 20th July/2d August, 1904, the officers in

charge were Messrs. Ovsiankin, Friedberg and Pav-

loff and partly Mr. Dmitrieff-Mamonoff, whose ar-

rival was unexpected a few days prior to Port Ar-

thur being cut off by the Japanese; it was his in-

tention to return to Moukden, where he was in charge

of the Russo-Chinese Bank, but that was impossi-

ble. From the 20th July/2d August, to the closing

of the Port Arthur branch the business was carried

on by Mr. Mamonoff and myself.

I was not familiar with the go-downs of Clarkson

& Co. at Port Arthur. I was there once or twice,

it must have been in the beginning of 1904 prior to

my entering the bank's service. When visiting the

go-downs I saw a lot of flour, but I could not state

the quantities.

Hostilities between Russia and Japan commenced

on the 26th January/8th February, 1904 and Port

Arthur was captured on the 20th of December, 1904/

2d January, 1905.

The Russo-Chinese Bank ceased to do a banking
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business on or about 23d December, 1904/5th Jan-

uary, 1905. It was not a general banking business

after 20th December, 1904/2d January, 1905. The

work consisted merely of certifying the balances of

the current accounts of clients who otherwise could

not have received their money in the head office of

the Russo-Chinese Bank, it being known then that

the books would be arrested by the Japanese.

Plaintiff rests.

Mr. McCORD.—I would like to ask if the instru-

ments, the documents, and exhibits attached to one

of the depositions there purport to be a copy or an

extract from the record of the notary public at Port

Arthur, Belinsky—^whether that is in evidence or

not.

(Discussion.)

Mr. McCORD.—Shall we let the record show that

that is not in evidence ?

Mr. CHICKERING.—I can't tell you, T don't re-

member.

The COURT.—What is that?

Mr. McCORD.—There is an exhibit here purport-

ing to be a certain extract from the record of A. Gr.

Belinsky, Notary Public at Port Arthur. It is at-

tached to the depositions and I do not recall whether

it was put in evidence or not, I don't remember its

being offered. I intended to object to it; or if it is

now offered, I object to its introduction, or if it is in

I move to strike it out on the ground that it is not

properly proven; the law there I jDresume requires

as our law does, that a notary public shall keep a rec-
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ord of all the bills that he protests from time to time,

and the law also requires and specifies what sort of

a record he shall keep. Our statute requires that he

shall keep an exact copy of the bill. The Russian

law is presumed to be the same law.

I object to the introduction of the extract, for the

reason that it does not conform to the law, it does

not contain a copy, it does not mention the parties

against whom the protest is sought to be enforced

and does not name the National Bank of Commerce

of Seattle, the endorser of the draft, and does not in

any sense comply with the provisions of our statute

relative to Avhat is required as to the record that

must be kept b}^ a notary public. Our statute—

I

will not take the time to read it—but it requires

certain things to be done. Then it says, your Honor,

if the record is kept, then a copy of that record may
be introduced in evidence as proof of the protest of

the draft. Now, you will notice in this record there

is no deed of protest accompanying the draft, there

is no copy kept of any record that is authorized by

law to be kept, so as to entitle it to be admitted in

evidence, and I therefore move to strike it out for

that reason and all the testunony that has been intro-

duced in this case showing the fact of the protest or

the attempted protest. I move to strike it out as

being hearsay and not the best evidence. They can-

not prove protest except in two ways ; they can prove

it by the record itself—by the deed itself—certified

by the notary public who makes it, or they can prove

it by a copy of the record, but those records must be
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certified by some other autliority, not by the notary

public. Your Honor will recall that the draft has

been alleged (to hftvo boon alloffod) to have been

protested by A. G. Belinsky; he does not certify to

his own record, nor does the clerk, but some other

notary public in the city of St. Petersburg, three

thousand miles away from Port Arthur, and away

from where these records are supposed to be kept,

and he certifies that this is a copy of these records

and I do not think that there is any proof of the rec-

ord of the notary public who claims to have protested

this draft and no explanation of why it is introduced

here, but the secondary cAddence is offered and it is

inadmissible.

I now ask the Court to strike out all the testimony

in this case showing the protest of this draft for the

reasons I have stated.

Mr. STILES.—If your Honor please, while I do

not admit at all that it is material in this case, that

the plaintiff should show that the protest had gone

through the form required by our statute as to pro-

tested rustruments, I propose now, if it has not been

done, to offer what there is .here. I shall contend

later on that we are not suing on the draft at all, we

are suing to recover some money which we allege to

have been paid my mistake under the promise of the

plaintiff' to pay it back if the money was not paid by

the party on whom it was drawn, unless it is shown

that we did something 'that was to their detriment

by which they have lost, and there is nothing to show

that they have lost. We allege that the protest was
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made and say afterwards that the bills to them in con-

nection with the deposition of Mr. Friedberg are here,

the original records by this notary with his own

signature, as I shall be able to prove by the gentle-

man who was on the stand a while ago, and it may be

necessary perhaps that we have some of this trans-

lated further, because the certificates attached are

here.

Of course, we all know and it is a matter of history,

that after the Russo-Japanese War, Port Arthur was

no longer within the jurisdiction of the Russian Gov-

cinment and the whole judicial authorit.y Avent from

the possession of that government, and these records

would naturally go to St. Petersburg where the head

of the government is, and here are the pages, and we

now offer them in evidence; we further offer to have

the witness identify these and show their transla-

ti(m. I will also show that on the fourth page of it is

—No.179—is a memorandum of this particular draft.

Now, the translation of it follows under date of April

80th, 1904, No. 179. (Counsel then read same to the

j"iy-)

(The jury at this point was excused until two

o\-lockP. M.)

[Objection to Exhibit ''A."]

Mr. McCORD.—I object to the introduction of

Exhibit "A," attached to the deposition of Alexander

l^>iedberg, and I object to the introduction of the

extract from the record of the notary public at Port

Arthur. I object to it on the ground, your Honor,

that it is not properly certified; there is no proof that
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the book from which this extract is jjiirported to have

been taken was correctly kept ; there is no proof that

it is a record kept in conformity with either our

statutes or the statutes in force at Port Arthur rela-

tive to the protest of bills and notes.

I object to it that it is not certified by the officer in

charge of the records of such notary public, namely,

A. G. Belinsk}', nor by his successor or successors in

office, or by any clerk in his office, but it is an attempt

on the part of a private individual to x3rove—to fur-

nish a certified copy of the record in a public office,

our statute provided that the way to prove records

in a public office is by a certified coi^y or by a certi-

ficate of the deputy or some other one in that office.

I object to it on the further ground that the docu-

ment itself fails to show what our statute requires to

be shown in the protest of any negotiable instrument

;

they fail to name the National Bank of Commerce of

Seattle, or to show that any notice was sent to them

or that a demand was made upon them in any way.

I also object to it as incompetent, irrelevant and

immaterial.

2 o'clock P. M. Thursday, March 17th, 1910.

Proceedings in the trial of this case were con-

tinued as follows:

Mr. STILES.—If your Honor please, with your

permission we will ask to reopen the case for a

moment for the purpose of calling one witness in a

matter that we overlooked.

The COURT.—Verv well.
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[Testimony of R. R. Spencer, on Behalf of Plaintiff.]

R. R. SPENCER, called and sworn as a witness

on behalf of the plaintiff, testified as follows:

Q. (Mr. STILES) Mr. Spencer, you are an offi-

cer of the National Bank of Commerce of Seattle, are

you"? A. I am.

Q. Were you an officer in 1904*? A. I was.

Were you an officer then and have continued so

ever since '? A. Yes.

Q. What was the nature of your official position?

A. Formerly cashier, then cashier and vice-presi-

dent, now^ first vice-president.

Q. What Avas your official position in 1904?

A. I think I was cashier and vice-president at

that time.

Q. As cashier did you have the matter of this

thirty-six thousand dollar draft of the Centennial

Mill Co. under your charge? A. I did.

Q. I will ask you to state whether or not your

bank at any time after 13/26 May 1904 received

from the Russo-Chinese Bank at Port Arthur a let-

ter purporting to contain information in regard to

the non-payment of the thirty-six thousand dollar

draft? A. We did not.

Q. You never received it?

A. You say after 1904?

Q. Yes.

A. That would run clear to 1910, would it?

Q. Yes.

A. I don't recollect ever receiving any letter at

the time that this matter was current.
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Q. You had this matter under discussion until

sometime in 1907'? A. 1906, I think.

Q. Up to that time had you received that letter?

A. We never received it, never received such a

letter.

Q. Now, I call your attention to the letter of Au-

gust 25th, 1904, in which you say '

' Our client is find-

ing serious fault with us in that we have not pressed

through the collection of these bills or the return of

the documents before this."

A. What is the date of that letter?

Q. August 25th, 1904. Now, who was the client

to whom you referred?

A. The Centennial Mill Co.

Q. Was the Centennial Mill Co. pressing you in

that regard? A. They were.

Q. I want to ask you in what manner your bank

received that draft for $36,194.20?

A. Through the president of the Centennial Mill

Co.

Q. Did you advance the value of same ?

A. We did.

Q. If you had advanced the value of same, what

was the occasion of the Centennial Mill Co. pressing

you in regard to the matter ?

A. Simply because they were responsible for the

ultimate payment of the draft; they were the draw-

ers also.

Q. Now, I call your attention to your letter of

August 4th, 1906, again; you say in that letter:

"I have your favor of the 17th ult., also the later
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one referring to the same subject, under date of July

30th. We have been investigating the subject mat-

ter of the first letter and find that your St. Peters-

burg office is claiming reimbursement on two drafts,

one for $36,194.80, Centennial Mill Co. on Clarkson &
Company, Port Arthur; one for $270, Armour &
Company on Zozounoff also at Port Arthur. I have

examined the documents sent by 3^ou to the Puget

Sound National Bank, and find that in the case of

the Clarkson draft you have returned the invoice,

bills of lading and insurance policies, and claim to

have returned the drafts on the 26th day of May,

1904.

There are many things that are irregular and

peculiar to this particular transaction. In the first

place we have a letter over Mr. Clarkson 's own signa-

ture, dated May 10th, 1904, in which the following-

statement occurs:

'In regard to our drafts will say, that we have

paid everyone of the drafts (Centennial Mill Co's.)

promptly; in fact, the last one calling for the sum of

Roubles 74,000, flour Ex "Hyades," was paid some

six days before it came due.

At our request the Russo-Chinese Bank here tele-

graphed to their branch in Port Arthur asking for

certain information on various subjects (private

firms at that time being unable to send telegrams),

and among other things the Port Arthur branch noti-

fied the bank here (at Vladivostok) that they had

received the money on our account and had applied

it to take up your (Centennial Mill Co's.) draft for
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the "Hyades" flour.'

We have also investigated this matter through

other channels, and before making a formal demand

on St. Petersburg for the payment to us of the sum

in question, satisfied ourselves that your Port Arthur

office had received the money for the tiour, but had

possibly not applied it where it belonged.

There are several other things in the transaction

which strike us to say the least as extremely pecu-

liar.

The draft left here in December, arriving in Port

Arthur in January of 1904, and should have matured

in the ordinary course of business, about the middle

of April of that year, at which time it should have

been protested if not paid, and returned to us, with

all documents, as there was no obstruction to the

mails by land then existing.

They do not claim, however, to have protested and

returned the drafts until thirty days later, which

drafts never came to hand. (Also a peculiar circum-

stance) and strangest of all they failed to follow the

usual commercial usage of returning the documents

with the protested draft, an omission that can

scarcely be accounted for.

Among other papers sent to the Puget Sound Na-

tional Bank were all the documents pertaining to a

number of drafts which were paid and remitted for

by your Port Arthur office.

This shows the iiTegular method of doing busi-

ness. As I explained to your Mr. Allen long ago and

before any claim had been made against us in regard
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to these two drafts, the irregularities practiced at

both your Port Arthur and Vladivostok offices were

such that we would not do any further business with

them except when positively instructed by drawers

of drafts, and then only under their guarantee to

assume all liability of loss.

Your Port Arthur office still has in its possession

a draft for $269.60 sent them sometime in December

of 1903, for which they have never accounted in any-

way, shape or form. This should have been pro-

tested and returned a])out March 1st."

Q. Did you have their guarantee to assume lia-

bility of loss? A. We did.

Q. Was that guarantee in writing?

A. That I could not say at this time. We simply

notified Mr. Thompson, and wt also notified N. J.

Council.

Q. Who was Conneir?

A. He was the exporter.

Q. Who was Thompson?

A. The head of the Centennial Mill Co.

Q. What did you say to them?

^ A. We notified them we would not accept any

drafts for collection from either Port Arthur or

A'^hidivostok without their assuming all risk, as to

their method of transacting business at those points.

Q. When was that that you gave that notice?

I could not state as to the date.

About when, Mr. Spencer.

I should judge it was very early in 1908.

Was that notice contiiniing up to the time you



208 The Russo-Chinese Bank vs.

(Testimony of R. K. Spencer.)

received this draft!

A. Yes, (^onstant, continual.

Q. Are you sure whether or not it was in writing,

Mr. Spencer"?

A. I could not state, I very nnich question

whether it was or not, but it possibly may have been

;

between Mr. Thompson and myself it was simpjy

a question of stating such and such things, and they

were understood.

Q. Did Mr. Thompson understand when you re-

ceived this particular draft that that was the agree-

ment between you'? A. He did.

Q. Was that the occasion of his anxiety about

the matter in 1904'?

A. It was.

Mr. MeCORD.—No cross-examination.

Mr. STILES.—Now, if your Honor please, I want

to renew the offer, though I am not sure whether it

is necessary or not, because I think that this paper

is in evidence. Otherwise at the instance of the de-

fendant but in this letter of 13/26 May—copy of a

letter attached to the deposition of Mr. Friedberg,

which was excluded this morning by your Honor, on

the ground of failure to make an earlier demand for

the production of the original, it now appears by the

testimony of Mr. Spencer, that the letter was never

received by the bank here and therefore such demand

would have been unnecessary.

The COURT.—Is there any testimony or proof

that the letter w^as ever mailed ?

Mr. STILES.—Yes, abundant proof that the let-
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ter was mailed and the witness attaches this letter as

a copy of the letter which was mailed, taken from

their letter-press copy-book.

Mr. McCORD.—I object to it on the ground that

it purports to be a copy of a letter from the copy-

book and the correctness and truthfulness of the

copy-book has not been established from which this

letter is supposed to have been taken and there has

been no proof of the mailing of the letter and no

proof in any exhibit that it is a copy of the letter

from the Russo-Chinese Bank at St. Petersburg

which they said was formerly mailed at Port Arthur.

Mr. STILES.—I should disagree with the coun-

sel on that; both of these witnesses have this letter

attached to their deposition and the testimony is

the only character of testimony that can be produced

in such cases. The only way to give us such testi-

mony, if the book does not have to be sent along, is

by the witness producing the book to the officer who'

took the deposition and by furnishing a copy from

the book to him and letting the officer compare them.

The COURT.—I do not think there has any rule

ever been established that a copy of a letter makes

it legal evidence until there is direct proof that it

was addressed and stamped and deposited in the

postoffice to be transmitted by mail. If you have got

that kind of testimony I will admit the letter, but if

you find a copy of a letter in a copy-book and make
a general loose statement that it was sent, I do not

think that meets the requirements of the law.

Mr. STILES.—The question was No. 35 of Freid-
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berg's deposition :
''Q. Do you have before you any

letter book of the Russo-Chinese Bank at Port

Arthur containing copies of letters or telegrams

addressed and forwarded by said bank to National

Bank of Commerce at Seattle. Please exhibit."

''A. Yes, I have copies of all letters addressed and

forwarded by the bank at Port Arthur to the Na-

tional Bank of Commerce since 1902. The letters

were copies in general copy-books for divers clients

of the former branch of the Russo-Chinese Bank at

Port Arthur. The said copy-books are here ex-

hibited. See exhibits 'A,' 'B,' 'C and 'D' which I

certify to be true copies."

Mr. STILES.—And this is among them.

(Discussion.)

The COURT.—I sustain the objection.

Mr. CHICKERINC.—Your Honor will allow us

an exception.

The COURT.—Exception allowed.

Mr. STILES.—Now, we renew our oifer of the

record of the Notary Belinsky, referred to before the

adjournment.

The COURT.—I had not ruled on that offer when

we adjourned.

Mr. STILES.—No, I might be pardoned for fur-

ther remarking, if your Honor please, that I do not

see how justice could be subserved in any such case

as this by following any other course than that we

propose. Of course, there are general rules as to

the admissibility of testimony, ))ut there are also ex-

ceptions, now here it seems to me is one of the

strongest exceptions tliat can possibly be raised in
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this kind of a case. Here is a draft which goes into

a foreign country before the commencement of a

war, before it become due and while it is in the pos-

session of the collecting bank the war arises and the

place—before the time for payment arises—the

place of collection is absolutely surrounded and

practically cut off from all communication with the

city of Port Arthur. That is historical to-day; we

know what the situation was, we have it in evidence

here also that inm;iediately following the very day

we claim that this bill was protested, on the 14th day

of May, 1904, all communication with Port Arthur

was cut off and from that time on until December

it continued cut off. In December the Japanese cap-

tured the city of Port Arthur and from that day

forward there was no Russian Government there and

has never been since.

Now% if in such a case as that, parties who had

i-ights of this kind there were to be absolutely cut off

because they could not produce the strictly technical

record, it would work a tremendous injustice on busi-

ness everyw^here.

(Argument continued by Mr. Stiles.)

The COURT.—On account of the difficulty of

liearing all of this testimony that was read, I do not

know that I really understand the situation of the

case at this time.

Have you got among the documents here the

drafts and the bills of lading and the notice of pro-

test and all those documents that should have been

returned if these drafts were not collected; are they

in the case?
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'Mr. McCORD.—The insurance policies are here,

but the drafts are not here, the}^ were never returned.

Mr. CHICKERING.—They were attached to the

notices of protest that were mailed but were not re-

turned.

Mr. McCORD.—The drafts are not here.

Mr. CHICKERING.—You do not mean to say

that the drafts were not returned?

Mr. McCORD.—We never received the drafts.

Mr. CHICKERING.—The testimony is that they

were mailed b}^ the Russo-Chinese Bank at Poi*t

Arthur, but the mails were confiscated by the Jap-

anese at Port Arthur when they captured it.

Mr. McCORD.—That is what you are trying to

prove, but the best proof of that is the record of the

notary himself, not what somebody in St. Peters-

burg says or something that somebody has dug up

somewhere in the shape of a record by the notary

public.

In this connection further, your Honor, I desire

to make another motion. You will remember at the

time of the commencement of the trial I objected to

the introduction of hearsay evidence and secondary

evidence by the various witnesses, among others

Frieberg, Drozdov and Bock. They went on to

state that certain notices were sent and certain re-

mittances were made and that was allowed to go in

on the statement of counsel that they had documen-

tary evidence here to show it. Now, as I take it,

this instrmnent is part of the docimientary evidence

on which they rely to establish the protest of the

drafts and their return and the giving of notices.
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Now, all the testimony of the witnesses is contained

in the answers to interrogatories Nos. 35, 36, 37, 38,

39 to 45 and the answers to interrogatories 69 to 79,

and I move that the Court strike out this testimony

on the ground that it is secondary evidence and not

admissible here and that no proper foundation has

been laid for it. They did not testify of their own

knowledge, but drew conclusions from certain rec-

ords.

I also move to strike out the testimony touching

the question of protest of the witness Drosdov and

particularly that portion of his testimony given in

answers to direct interrogatories 32 to 39 inclusive

and cross-interrogatories 71, 72 to 75 and I also move

to strike out the testimony of the witness Bock, who

the Court will remember was in St. Petersburg and

was not in Port Arthur at the time of the occur-

rences enumerated, in this controversy and in the

testimony here. I move to strike out his answers

to interrogatories 16 to 26 and all the testimony of

this witness touching the question of the protest of

these drafts, the giving notice, the return of the

drafts, mailing the drafts back to Seattle to the Na-

tional Bank of Commerce. I object to all of that

testimony on the ground that it is secondary and not

the best evidence, a mere conclusion of law and in-

admissible. There is no competent evidence, no

legal evidence it seems to us as to the protest of this

draft, or the return of the documents with the draft.

Mr. CHICKERING.—Without objection on the

part of counsel the testimony of the witnesses to

Avhich he refers has been admitted bv the Court and
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has been read to the jury and it constitutes a part of

the evidence in the case and that too without objec-

tion as I say.

We now, in support of only one point, in connec-

tion with the matter—not the notices of protest, for

they cannot be produced, having passed by confisca-

tion into the hands of the Japanese Government, but

the books of the notary, which under the law of all

nations, constitute the official record of what he has

done, we have. This is the original and not a copy

;

the only translation in evidence here is the transla-

tion in reference to this particular document which

is duly attested and it bears the notary's signature.

I submit, if the Court please, that it should not

only be admitted in evidence, but that the motion to

strike it out comes altogether too late. He cannot

now move to strike out the testimony introduced by

himself without any objection whatever.

Mr. McCORD.—^AVhen the testimony on direct ex-

amination went in over my objection I do not think

I waived anj right touching some matter which I

thought was incompetent and not pertinent to the

issues and not admissible. I do not think I waived

any right by cross-examining on the matter which

the Court permitted to in over my objection.

Mr. CHICKERING.—I don't remember as to

that.

The COURT.—It is not necessary to prolong a

trial by interposing the same objection, or any ob-

jection which touches the same legal points in the

case, to all the different forms in which interroga-

tories are propounded to a witness. As soon as Mr.
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McCord made known to the Court the attitude that

he took in regard to this testimony, I relieved him

of the necessity of repeating his objection by as-

suring him that in the bill of exceptions he could

have an exception allowed to the admission by the

Court in any stage of the case of the character of

evidence then being offered, that is to the testimonj^

of witnesses about documents, transactions and acts

of which they did not have personal knowledge,

where their testimony was not the best evidence; all

that kind of inquiry was saved by the objections that

were taken. I do not know^ that I can rule on this

question now without striking points in the case on

which counsel have not been heard yet and I do not

want to make a hasty decision.

In determining the case it is necessary to estab-

lish the right of the plaintiff* under the letters and

assurances that were given when the plaintiff paid

the money to the bank, to clear the branch bank of

Port Arthur from any charge of neglect prejudicial

to the defendant in the case, and if that would in-

volve the question of the right of the defendant to

hold the drawer of this bill of exchange liable with-

out notice of protest, then you have got to proceed

carefully and according to strict rules of law to

prove all that was done by the branch bank that is

required under the law^ merchant to fix and hold the

liability that exists.

As a general rule' now the defendant in the case

had rights of recourse against the Centennial Mill

Co., but we think there was an obligation to deal

fairly with the Centennial Mill Co. to protect the
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security that went along with the draft, and to

promptly give notice of non-acceptance or non-pay-

ment when the draft was due, and to give that in an

official way tlirough protest and notice sent by the

notary to all persons who might be held liable on

that paper. Now, the way to prove that that was

done would be first, by the testimony of the notary

that he did it, or by his certificates, or by the pro-

duction of the notice itself. If it is shown that that

kind of evidence is impossible to obtain, it might be

proved by any witness who knew the facts. If

there is no living witness, I am not prepared to say

that it could not be proved hj the official record in

the notary's office, if he had a record. Now, that

brings us right up to the point of what you are try-

ing to do here. You are trying to introduce this as

the original record; you have some evidence of the

change in government and something to show

plausibly that this original record might probably

have gotten into the hands of somebody at St. Peters-

bm'g. The evidence is unsatisfactory to me that this

is the original record. It looks to me like possibly

an original record, but the record to prove itself

ought to be something that by inspection of it would

show that it was the record, so that we could read

it here and see what it is. I am not satisfied that

this is the notary's record.

I would like to have you read to me again Mr.

Friedberg's testimony on that, on the point that that

is the notary's original record. I don't mean that

it is certain leaves torn out of his record or cut out

;

if that is the truth I would not admit fragmentary
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portions of his record as the original. The proper

way to prove a record is to have it in bound volumes

and then by reference to the pages show that it is

the original, but to admit more fragments is some-

thing I cannot do.

Direct interrogatory No. 39 of Alexander Fried-

berg's deposition together with the answer thereto

as read to the Court by counsel for plaintiff, the same

concerning the notarial record (as follows) :

Interrogatory 39. Produce and attach to your

deposition any official record made by said A. Belin-

sky of his action concerning said draft ; and if same

is in the Russian language, have a correct transla-

tion of the same into English and attach original and

the translation to your deposition.

Answer. I beg to attach the official record of the

bills of exchange, protested at the office of A. G.

Belinsky, Public Notary at Port Arthur, during

April, 1904, Russian style, also a correct extract

from it, page 6 #179, concerning the draft for

$36,194.80 with a translation thereof into English.

The COURT.—Can't you give a history of that

and show how that record got into the hands of this

witness from Port Arthur to St. Petersburg after it

was transmitted from Port Arthur to St. Peters-

burg, can't you show how it got into the hands of

this witness I

Mr. STILES.—There is nothing further said than

what I have read, just the evidence attached to the

paper itself.

The COURT.—I think it is incompetent; I will

sustain the objection.
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Mr. CHICKERING.—That is the objection to the

admission of the notary's record'?

The COUET.—Yes.
Mr. CHICKERING.—Your Honor ^Yill allow us

an exception.

The COURT.—Exception allowed.

Mr. McCORD.—What ruling does your Honor

make as to the other testimony?

Mr. STILES.—AYe are not advised just what

matters are covered by counsel's motion.

The COURT.—I have denied the other motion to

strike out all that matter.

Mr. McCORD.—Your Honor will give us an ex-

ception.

The COURT.—Exception allowed.

Plaintiff rests.

(A short recess was taken at this time.)

(After recess.)

[Testimony of R. R. Spencer, Recalled on Behalf of

Plaintiff.]

R. R. SPEiSrCER, recalled (having been pre-

viously sworn as a witness for plaintiff) for cross-

examination, further testified as follows:

Q. (Mr. McCORD.) Mr. Spencer, I beUeve you

said in answer to one of counsel's questions that you

had received a guarantee from the Centennial Mill

Co. on this draft.

A. Not on this jjarticular draft, but on all drafts

drawn on those points.

Q. I will ask you whether or not prior to the

time the Russo-Chinese Bank paid you the money
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(Testimony of R. R. Spencer.)

that they are now suing for, the Centennial Mill Co.

had paid the National Bank of Commerce this draft

;

what is the fact about it ?

A. They took up the draft and paid us for the

draft quite a little while before we received the

money from the Russo-Chinese Bank.

Q. When you received the money from the

Russo-Chinese Bank at the time show^n by the tes-

timony here, about the 5th of December, I think it

was 1904, what did you do with that money ?

A. We paid the money to the Centennial Mill Co.

Q. And for whom were 3"ou acting in the collec-

tion of this draft or the collection of this money from

the Russo-Chinese Bank?

Mr. STILES.—We object to that because the wit-

ness has already said it was his own money, that they

bought it and paid cash for it.

(Discussion.)

Objection withdrawn.

A. After the payment to us by the Centennial

Mill Co. I presume we were acting

—

Mr. McCORD.—Not what you presume. Just

state who you were acting for.

A. In behalf of our customers, the Centennial

Mill Co.

Q. At whose request?

A. At the request of the president of the Centen-

nial Mill Co., Mr. Thompson.

Redirect Examination.

Q. (Mr. STILES.) Was it by letter?

A. I don't know whether it was in these letters;

there were so many letters—they were so voluminous
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(Testimony of R. R. Spencer.)

it is hard to tell ; I don't know whether they requested

me to take these steps by letter or not, but I would

be in duty bound to protect our customers whether

he did or not, and he did verbally, certainly.

Q. Did you ever inform the Russo-Chinese Bank

that you had no longer any interest in the draft your-

selves, but were acting as the agent of the Centennial

Mill Co.? A. We did not.

[Motion for a Nonsuit, etc.]

Mr. McCORD.—We now move for a nonsuit and

the dismissal of the action on the ground that there

has been a total failure of proof to sustain the com-

plaint.

The COURT.—I want to understand whether you

make the motion on your case or on their case.

Mr. McCORD.—On their case.

The COURT.—Do you want to be heard on it?

Mr. McCORD.—I don't care to argue it at this

time.

Mr. STILES.—I don't know what the grounds of

coimsel's motion are.

The COURT.—Find me the letter in which the

defendant consented to the return of the money if it

should be found subsequently that the draft had not

been collected.

Mr. STILES.—I don't quite understand what

your Honor wants.

The COURT.—I am asking for the defendant's

letter.

Mr. McCORD.—Letter of December 5th, 1904.

Mr. STILES.—The letter of December 5th, 1904?
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(Testimony of R. I?. Spencer.)

Mr. McCORD.—The letter of December 5th, 1904,

in which Mr. Spencer consented to return the money

sent by the Russo-Chinese Bank in case it should be

found that the draft had not been collected.

Mr. STILES.—^Your Honor understands that we

should like to be heard before the motion is passed

upon ?

The COURT.—Yes, I understand.

(Argument by counsel for plaintiff.)

The COURT.—According to the pleadings this

action is founded on a written promise to repay the

amount received from the plaintiff bank, if it should

afterwards be ascertaified that the draft had not been

paid to the branch bank at Port Arthur. Now, I will

hear you on the question whether you have proved

that that was the contract, the contract in writing-

set forth in the pleadings and complaint. There is

an issue made in the amended answer as to whether

that agreement was made as alleged in the complaint.

(Argument by Mr. Stiles on behalf of the plaintiff

on the motion for a nonsuit.)

Mr. McCORD.—I want to call the Court's atten-

tion to the letter of December 5th, which your Honor
has found, that acknowledged the remittance of

$36,013.07, and calling attention to the fact that that

was not enough, and so forth.

If the Court please, you ruled out the letter of

December 5th, 1904, for the reason that there was no

proof that the letter was mailed at the time alleged

by the Russo-Chinese Bank to the National Bank of

Commerce, Seattle. That letter was oft'ered just a
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few minutes ago by counsel and the Court expressly

ruled it out, so that there is no evidence of the return

of the bills of lading or the draft.

Decision on Motion [for Nonsuit].

COURT.—This is a case in which the plaintiff has

founded his action upon a promise, and to have a

right to recover it, is necessary to prove the written

contract as alleged in the pleadings.

Heretofore in ruling on the questions that were

raised in the making up of the issues, the Court re-

fused to permit the defendant to file reasons why

this money should not be paid when there was no

specific denial of its promise to pay on the conditions

stated in the complaint. The Court will not permit

the defendant to leave the matter in an uncertain

state as to whether the promise was made as alleged

in the complaint, and while the answer was not clear

and specific, the Court treated it as an admission that

the promise was made as alleged. Then the defend-

ant filed an amended answer and made a square issue

on this point as to what the terms of the written con-

sent were.

It seems quite plain to me that the plaintiff cannot

recover in this case uj)on the proof provided, for this

change did not confirm the allegations of the com-

plaint, but it confirmed the allegations of the

amended answer.

1 will grant the motion for a nonsuit.

Mr. CHICKERING.—Your Honor will give us an

exception.

The COURT.—Exception allowed.

Gentlemen of the Jury

:
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You are relieved from the further consideration

of this case, as the Court has disposed of it.

(Case conchided.)

And this was all the evidence in the cause.

And thereupon, in furtherance of justice and that

right mav be done, the plaintiff presents the fore-

going as its Bill of Exceptions and prays that the

same may be settled, allowed, signed and certified by

the Judge who tried the cause as provided by law.

T. L. STILES,
Atty. for Plaintiff.

CHICKERING & GREGORY,
Of Counsel.

[Endorsed] : Plaintiff's Bill of Exceptions as Set-

tled and Allowed. Filed U. S. Circuit Court, West-
ern District of Washington. Jul. 19, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation).

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Order Settling Bill of Exceptions.

This cause liaving been brought on rei>u]ai'lv be-

Koic the C()ui-t on the 19th dav of June, 1910, on the
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application of the plaintiff for the settling and certi-

fying of its proposed bill of exceptions lately filed

herein, and it appearing to the Court that no amend-

ments to said proposed bill of exceptions have been

served or filed by defendant, although more than ten

days have elapsed since a copy of said proposed bill

of exceptions was served upon defendant's attorne.ys.

Now, therefore, on motion of plaintiff's attorneys,

It is ordered that the said proposed bill of excep-

tions heretofore filed in this cause, as the same is now

signed, be and the same is hereby settled as the true

bill of exceptions in this cause, and that the same,

as so settled, be now and here certified accordingly

by the undersigned Judge of this court, presiding at

the trial of this cause, and that the said bill of excep-

tions so certified be filed by the Clerk.

C. H. HANFORD,
Judge.

[Endorsed] : Order Settling Bill of Exceptions.

Filed U. S. Circuit Court, Western District of Wash-

ington. Jul. 19, 1910. A. Reeves Ayres, Clerk. W.
D. Covington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

visioyi.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Petition for Writ of Error.

The above-named plaintiff, Russo-Cliinese Bank,

a corporation, feeling itself aggrieved by the order of

the Court and the judgment entered against it in this

cause, comes now by its attorneys and petitions this

Court for an order allowing it to prosecute a Writ

of Error in the Honorable United States Circuit

Court of Appeals for the Ninth Circuit, under and in

accordance with the laws of the United States in that

behalf made and provided, and that an order be made

fixing the amount of security which plaintiff shall

give and furnish upon said Writ of Error, condi-

tioned as required by law as in cases where a super-

sedeas and stay of execution are desired.

Dated this 19 day of July, 1910.

T. L. STILES,
CHICKERING & GREGORY,

Attorneys for Plaintiff'..

[Endorsed] : Petition for Writ of Error. Filed

U. S. Circuit Court, Western District of Washing-
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ton. Jul. 19, 1910. A. Reeves Ayres, Clerk. W.
D. Covington, Deputy.

Tn the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Order Allowing Writ of Error and Fixing Amount of

Supersedeas Bond.

The plaintiff having this day filed its petition for

a Writ of Error from the judgment entered herein

to the United States Circuit Court of Appeals for

the Ninth Circuit, together with an assignment of

errors, all in due time, and praying that an order be

made fixing the amount of security which plaintiff

shall furnish on said writ of error, and that upon the

giving of said security all proceedings in this Court

be stayed pending the determination of said writ of

error ; it is hereby ordered that a writ of error herein

is hereby allowed to have said judgment reviewed in

the United States Circuit Court of Appeals for the

Ninth Circuit; and it is further ordered that upon

the plaintiff, Russo-Chinese Bank, tiling with the

Clerk of this court a good and sufficient bond in the

sum of Five Hundred ($500.00) Dollars, to the effect
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that if said plaintiff and plaintiff in error, Russo-

Cliinese Bank, shall prosecute the said writ of error

to effect, and answer all damages and costs if it fails

to make its plea good, then the said obligation to be

Yoid; otherwise to remain in full force and virtue.

Said bond to be approved b}^ the Court, and all fur-

ther proceedings in this Court be, and are hereby

suspended and stayed until the determination of the

said writ of error by the Honorable United States

Circuit Court of Appeals for the Ninth Judicial Cir-

cuit.

Dated at Seattle, the 19th day of July, 1910.

C. H. HANFORD,
Judge.

[Endorsed] : Order Allowing Writ of Error and

Fixing Bond. Filed U. S. Circuit Court, Western

District of Washington. Jul. 19, 1910. A. Reeves

Ayres, Clerk. W. D. Coving-ton, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant in Error.
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Bond.

Know All Men b}' These Presents: that we, the

Russo-Chinese Bank, a corporation, as principal,

and American Bonding Company of Baltimore, as

sureties, are held and firmly bound unto the National

Bank of Commerce, of Seattle, defendant above

named, in the sum of Five Hundred ($500) Dollars,

to be paid to the said National Bank of Commerce

of Seattle, its successors and assigns, to which pay-

ment well and truly to be made we bind ourselves,

and each of us, jointly and severalh^, and our, and

each of our successors, representatives and assigns,

firmly by these presents.

Sealed with our seals and dated the 18 day of July,

A. B. 1910.

Whereas, plainti:^ above named has sued out a

writ of error to the United States Circuit Couii: of

Appeals for the Ninth Circuit to reverse the judg-

ment entered by the above-named court in favor of

defendant and against plaintiff in the sum of One

Hundred and Seventeen ($117) Dollars.

Now therefore, the condition of this obligation is

such that the above-named plaintiff shall prosecute

said w^rit of error to effect, and answer all costs and

damages if it shall fail to make good its plea, then

this obligation shall be void ; otherwise shall be and

remain in full force, virtue and effect.
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Witness our seals and names hereto affixed the 18

day of July, 1910.

RUSSO-CHINESE BANK,
By T. L. STILES,

Its Attorney.

AMERICAN BONDING COMPANY OF
BALTIMORE, [Seal]

By L. N. HANSEN,
Attorney in Fact.

Approved July 19, 1910.

C. H. HANFORD,
Judge.

[Endorsed] : Bond. Filed U. S. Circuit Court,

Western District of Washington. Jul. 19, 1910.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant.

Assignment of Errors.

Comes now the plaintiff, Russo-Chinese Bank, and

files the following assignment of the errors upon

which it will rely on the prosecution of its writ of

error in the above-entitled cause.
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I.

That tlie trial Court erred in sustaining the mo-

tion of counsel for defendant in error to strike out

the answer of the witness Alexander Friedberg to

the question :

'

' State, if you know, whether Clarkson

& Co. accepted said draft, and if they did, on what

date ? " to which the said witness answered :

'

' Yes,

Clarkson & Co. accepted said draft on January

17/30, 1904."

Whereupon counsel for defendant said

:

"I move to strike out that answer for the reason

that the only wa}^ a draft could be accepted would be

by some instrument in writing and he has stated the

ultimate fact that it was accepted."

Whereupon the Court decided: "The motion to

strike out is granted. '

'

—to which ruling plaintiff excepted and its exception

was allowed.

Therefore, forasmuch as the action was not upon

the draft or the acceptance thereof, and the only

material question in the case with reference to the

draft was as to the treatment it had received while

in the hands of plaintiff, the ruling aforesaid is as-

signed as an erroneous ruling to the prejudice of

plaintiff, inasmuch as it tended to prevent plaintiff

from showing that it had caused the draft to be pre-

sented for acceptance and that it was accepted.

II.

That the trial Court erred in sustaining the objec-

tions of counsel for defendant in error to the read-

ing in evidence of the book extract from Plaintiff's

"Bills for Collection Book at Port Arthur," relating
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to the draft in question ; the same having been identi-

fied by the witness Friedberg.

III.

That the trial Court erred in sustaining the objec-

tion of counsel for defendant in error to the reading

of the copy-book letter Exhibit "A" attached to the

deposition of Alexander Friedberg, being the letter

of the date May 13/26, 1904, from the Eusso-Chinese

Bank at Port Arthur to the National Bank of Com-

merce of Seattle. The said letter was material to

the case of the plaintiff, as tending to show the dis-

position made of the draft by plaintiff, the draft hav-

ing been enclosed and mailed with the letter; and to

show, also, that the draft had been lost in trans-

mission b,y mail, it being otherwise shown that this

letter had not been received by defendant, the press-

copy-book being produced before the commissioner

taking the depositions, it was proper to attach a copy

of the book-copy made by the witness, to the deposi-

tion.

IV.

That the trial Court erred in granting the motion

of counsel for defendant in error made at the close of

plaintiff* 's case in chief, for a nonsuit of plaintiff's

action, for the reason that all of the material allega-

tions of the plaintiff's complaint were sustained by

the competent evidence produced before the Court

and jury.

V.

That the trial Court erred in holding and deciding

that plaintiff at the close of its case in chief had not

made out a case sufficient to be submitted to the jury
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under the issues made by the pleadings in the action,

and in dismissing the action upon the motion of de-

fendant in error.

Wherefore the said plaintiff, plaintiff in error,

prays that the judgment of the said trial Court be

reversed, and that the said Circuit Court of the

United States for the Western District of Washing-

ton, be directed to grant a new trial of said cause.

T. L. STILES,
CHICKERING & GREGORY,

Attorneys for Plaintiff in Error, Plaintiff below.

[Endorsed] : Assignment of Error. Filed U. S.

Circuit Court, Western District of Washington.

Jul. 19, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,
vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant in Error.

Writ of Error [Copy].

The President of the United States, to the Honor-

able, the Judge of the Circuit Court of the

United States for the Western District of Wash-
ington, Greeting:
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Because in the record and proceedings, and also in

the rendition of the judgment upon a plea which is in

the said Court before 3^ou, or some of .you, between

the Russo-Chinese Bank, a corporation, plaintiff in

error, and National Bank of Commerce of Seattle,

defendant in error, manifest error hath happened, to

the great prejudice of the said Russo-Ohinese Bank,

plaintiff in error, as by its complaint and assignment

of errors appears:

We, being willing that error, if any there hath

been, should be duly corrected and full and speedy

justice done to the parties aforesaid, in this behalf

do command you, if judgment be therein given, that

then, under your seal, distinctly and openl}^, you

send the record and proceedings aforesaid, with all

things concerning the same, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the City

of San Francisco, in the State of California, on the

18th day of August, next, and within thirty days

from the date hereof, in the said Circuit Court of

Appeals to be then and there held; that the record

and proceedings aforesaid, being inspected, the said

Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right and

according to the laws and customs of the United

States should be done.

Witness the Honorable JOHN M. HARLAN,
Senior Associate Justice of the Supreme Court of the
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United States, the 19th day of July, 1910.

[Seal] A. REEVES AYEES,
Clerk of the United States Circuit Court for the

Western District of Washington.

W. D. Covington,

Deputy.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Writ of Error on the therein named National

Bank of Commerce and Kerr & McCord, by handing

to and leaving a true and correct copy thereof with

Ralph S. Stacy, 2d Vice Pres. of the therein named
National Bank of Commerce and J. A. Kerr, senior

member of the therein named Kerr & McCord, per-

sonally at Seattle, Wash., in said District on the 21st

day of July, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By H. V. R. Anderson,

Deputy.

July 21st, 1910.

Marshal's fees, $4.24'.

[Endorsed] : Writ of Error. Filed U. S. Circuit

Court, Western District of Washington. Jul. 21,

1910. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant in Error.

Citation in Error [Copy].

The President of the United States, to National

Bank of Commerce of Seattle, and Messrs. Kerr

& McCord and De Steiguer, Attorneys

:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held in the city of San

Francisco, within thirty days from the date of this

writ, pursuant to a writ of error filed in the office of

the clerk of the Circuit Court of the United States

for the Western District of Washington, sitting at

Seattle, wherein you are defendant and defendant in

error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned should not

be corrected and speedy justice should not be done to

the parties in that behalf.

Witness the Honorable JOHN M. HARLAN,
Senior Associate Justice of the Supreme Court of
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the United States of America, this 19th day of July,

1910.

[Seal] C. H. HANFORD,
Jud^e.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation in Error on the therein named Na-

tional Bank of Conunerce and Kerr & McCord, by

handing to and leaving a true and correct copy

thereof with Ralph S. Stacy, 2d Vice Pres. of the

therein named National Bank of Commerce and J.

A. Kerr, senior member of the therein named Kerr

& McCord, personally at Seattle, Wash., in said Dis-

trict on the 21st day of July, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By H. V. R. Anderson,

Deputy.

July 21st, 1910.

Marshal's fees, $4.00.

[Endorsed] : Citation in Error. Filed U. S. Cir-

cuit Court, Western District of Washington. Jul.

21, 1910. A. Reeves Ayres, Clerk. W. D. Coving-

ton, Deputy.
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United States Circuit Court for the Western District

of Washington, Northern Division.

No. 1517.

RUSSO-CHINESE BANK,
Plaintiff,

vs.

NATIONAL BANK OF COMMERCE OF

SEATTLE,
Defendant.

Praecipe [for Transcript].

To the Clerk of the above-entitled Court

:

You will please prepare Transcript in the above-

entitled case on Writ of Error to the Circuit Court

of Appeals and include the following

:

1. Complaint.

2. Answer.

3. Demurrer to Answer.

31/2. Order Sustaining Demurrer to Answer.

-Jr. Decision of Court on Demurrer to Answer.

5. Amended Answer.

6. Reply.

7. Judgment.

8. Motion for New Trial.

9. Decision on Motion for New Trial.

*10. Order Denying Motion for New Trial.

11. Order Extending Time to File Bill of Excep-

tions.

12. Bill of Exceptions.
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13. Order Settling Bill of Exceptions.

> 14. Petition for Writ of Error.

15. Order Allowing Writ of Error.

16. Bond.

17. Assignment of Errors.

18. Writ of Error and Copy and Proof of Ser-

vice. v-!

19. Citation and Copy and Proof of Service.

20. Praecipe for Transcript of Eecord.

T. L. STILES,

Attorne.y for Russo-Chinese Bank.

[Endorsed] : Praecipe for Transcript of Record.

Filed U. S. Circuit Court, Western District of Wash-

ington. Jul. 19, 1910. A. Reeves Ayres, Clerk.

W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,
vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant in Error.

Clerk's Certificate to Transcript of Record.

United States of America,

Western District of Washington,—ss.

I, A. Reeves Ayres, Clerk of the Circuit Court of

the United States, for the Western District of Wash-
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ington, do hereby certify the foregoing two hundred

and forty-two (242) typewritten pages, numbered

from 1 to 242, inclusive, to be a full, true and correct

copy of so much of the record and proceedings in the

above and foregoing entitled cause, as is called for by
praecipe of Attorney for Plaintiff in Error, as the

same remain of record and on file in the office of the

Clerk of said Court, and that the same constitute the

return to the annexed Writ of Error.

I further certify that I annex hereto and herewith

transmit the original Writ of Error and Citation.

I further certify that the cost of preparing and
certifying the foregoing return to Writ of Error is

the sum of $163.30, and that the said sum has been

paid to me by T. L. Stiles, Esq., Attorney for Plain-

tiff in Error.

In testimony whereof, I have hereunto set my hand
and affixed the seal of said Circuit Court, at Seattle,

in said District, this 22d day of July, 1910.

[Seal] A. REEVES AYRES,
Clerk,

By W. D. Covington,

Deputy Clerk.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE OF
SEATTLE,

Defendant in Error.

Writ of Error [Original].

The President of the United States, to the Honor-

able, the Judge of the Circuit Court of the

United States for the Western District of Wash-

ington, Greeting:

Because in the record and proceedings, and also in

the rendition of the judgment upon a plea which is

in the said court before you, or some of you, between

the Russo-Chinese Bank, a corporation, plaintiff in

error, and National Bank of Commerce of Seattle,

defendant in error, manifest error hath happened,

to the great prejudice of the said Russo-Chinese

Bank, plaintiff in error, as b}^ its complaint and as-

signment of errors appears

:

We, being willing that error, if any there hath

been, should be duly corrected and full and speedy

justice done to the parties aforesaid, in this behalf

do command you, if judgment be therein given, tliat

then, under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all things
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concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco, in the State of California, on the

18th day of August, next, and within thirty days

from the date hereof, in the said Circuit Court of

Appeals to be then and there held; that the record

and proceedings aforesaid, being inspected, the said

Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right and

according to the laws and customs of the United

States should be done.

Witness the Honorable JOHN M. HAKLAN,

Senior Associate Justice of the Supreme Court of

the United States, the 19th day of July, 1910.

[Seal] A. KEEVES AYRES,

Clerk of the United States Circuit Court for the

Western District of Washington.

W. D. Covington,

Deputy.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Writ of Error on the therein named National

Bank of Commerce and Kerr & McCord, by handing

to and leaving a true and correct copy thereof with

Ralph S. Stacy, 2d Vice Pres. of the therein named

National Bank of Commerce and J. A. Kerr, senior

member of the therein named Kerr & McCord, per-
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sonally at Seattle, Wash., in said District on the 21st

day of July, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By H. Y. R. Andei'son,

Deputy.

July 21st, 1910.

Marshal's fees, $4.24.

[Endorsed] : No. 1517. In the United States Cir-

cuit Court, Western District of Washington, North-

ern Division. Eusso-Chinese Bank, Plaintiff in

Error, vs. National Bank of Commerce of Seattle,

Defendant in Error. Writ of Error. Filed U. S.

Circuit Court, Western District of Washington. Jul.

21, 1910. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy. Theodore L. Stiles for Plntff. Office No.

614 Fidelity Building, Tacoma, Washington, a place

within the said District at which service of all sub-

sequent papers, other than writs and process, may be

made.

In the Circuit Court of the United States for the

Western District of Washington^ Northern Divi-

sion.

No. 1517.

RUSSO-CHINESE BANK (a Corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE OF SEAT-
TLE,

Defendant .in Error,
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Citation in Error [Original].

The President of the United States, to National

Bank of Commerce of Seattle, and Messrs. Kerr

& McCord and De Steigueur, Attorneys

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the city

of San Francisco, within thirty days from the date

of this writ, pursuant to a writ of error filed in the

office of the clerk of the Circuit Court of the United

States for the AVestern District of Washington, sit-

ting at Seattle, wherein you are defendant and de-

fendant in error, to show cause, if any there be, why

the judgment in the said writ of error mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.

Witness the Honorable JOHN M. HARLAN,
Senior Associate Justice of the Supreme Court of

the United States of America, this 19th day of July,

1910.

[Seal] C. H. HANFORD,
Judge.

RETURN ON SERVICE OF WRIT.

United States of America,

AVestern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation in Error on the therein named Na-

tional Bank of Commerce and Kerr & McCord, by

handing to and leaving a true and correct copy there-

of witli Ralpli S. Stacy, 2d Vice Pres. of the there-

in named National Bank of Commerce and J. A.

Kerr, Senior Member of the therein named Kerr &
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McCord, personall}^ at Seattle, Wash., in said Dis-

trict on the 21st day of July, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By H. V. R. Anderson,

Deputy.
July 21st, 1910.

Marshal's fees $4.00.

[Endorsed] : No. 1517. In the United States Cir-

cuit Court, Western District of Washington, North-

ern Division. Russo-Chinese Bank, Plaintiff in Er-

ror, vs. National Bank of Commerce of Seattle,

Defendant in Error. Citation in Error. Filed U.

S. Circuit Court Western District of Washington.

Jul. 21, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy. Theodore L. Stiles, for Plntff.

Office No. 614 Fidelity Building Tacoma, Washing-

ton, a place within the said District at which service

of all subsequent papers, other than writs and

process, may be made.

[Endorsed]: No. 1888. United States Circuit

Court of Appeals for the Ninth Circuit. The Russo-

Chinese Bank (a Corporation), (Plaintiff), Plaintiff

in Error, vs. The National Bank of Commerce of

Seattle, Washington (Defendant), Defendant in Er-

ror. Transcript of Record. Upon Writ of Error

to the United States Circuit Court for the Western

District of Washington, Northern Division.

Filed August 4, 1910.

F. D. MONCKTON,
Clerk.
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No. 1888

IN THE

United States Circuit Court of Appeals

For the Ninth Circmt

RUSSO-CHINESE BANK
(a corporation),

Plaintiff in Error,

vs.

NATIONAL BANK OF COMMERCE
OF SEATTLE, WASHINGTON
(a corporation),

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR

Introduction.

Since the trial court in the above-entitled action

granted a motion for non-suit and afterward denied

a motion for new trial on the ground that the evi-

dence introduced at the trial did not support the

cause of action alleged in the complaint, we think

it will best subserve the purposes of clearness in dis-

cussing the points to be raised on this appeal first to

consider the pleadings, then the proof offered at the

trial, then devote ourselves to a discussion of the

sufficiency of the latter to support the former, and



present a case impervious to nonsuit, and conclude

our brief with tlie consideration of certain rulings

of the trial court to which exception was taken, and

which have been assigned as error.

At the outset, however, we make reference to the

principal participants in the transactions involved.

Plaintiff in error whom we shall hereafter des-

ignate as plaintiff, is a banking corporation organ-

ized under the laws of the Russian Empire and hav-

ing its head office in St. Petersburg. It operates

throughout the Empire by means of numerous

branches, and at all times covered by this case had

branches at Vladivostock, Siberia, at Port Arthur

and Shanghai, China, and at San Francisco, Cali-

fornia. The branch at Port Arthur was the only

bank at that place, and it was conducted by man-

agers, one of whom, in 1903-04, was Alexander

Friedberg. Alexander Drozdov and Charles Rich-

ter were bank clerks. For purposes of brevity and

clearness we shall hereafter refer to the home office

of the plaintiff at St. Petersburg as the St. Peters-

burg Bank and the branches of plaintiff at Port

Arthur, Vladivostock, Shanghai and San Francisco

as respectively the Port Arthur, Vladivostock,

Shanghai and San Francisco branches.

Defendant in error, whom we shall hereafter des-

ignate as defendant, is a national banking corpo-

ration conducting its bank at Seattle, Washington.

At all times covered by this case it was a corre-

spondent of the Port Arthur branch, the business



between the two banks being mainly the remittance

of drafts by the defendant to the Port Arthur

branch for collection. These drafts were regularly

drawn by American shippers of goods to China upon

their customers vnth bills of lading attached.

Centennial Mill Company is a corporation con-

ducting milling operations at Seattle, Washington,

and was engaged in the business of consigning large

cargoes of flour to purchasers in the Orient.

Clarkson & Co. was a company registered under

the Eussian law and of which David M. Clarkson

was practically the sole owner, doing a general im-

port business in Eussia, China and Manchuria, with

headquarters at Vladivostock, and with various

branch offices, one of which was at Port Arthur.

We now turn our attention to

The Pleadings.

The complaint alleges that on or about December

11, 1903, defendant forwarded to the Port Arthur

branch a 90 days' draft drawn by the Centennial

Mill Company upon Clarkson & Co. for $36,194.80;

that the draft was received by the Port Arthur

branch on or about January 18, 1904, and presented

and accepted on January 30, 1904; that the draft

was not paid at its maturity April 30, 1904, nor

within the two days of grace allowed by the Eussian

law thereafter, and on May 2, 1904, plaintiff caused

the draft to be duly protested for non-payment by

the Port Arthur notary; that Eussia and Japan



were engaged in war at the time, and Port Arthur

on or about May, 4, 1904, was completely invested

and surrounded by Japanese troops, by reason of

which situation the Port Arthur branch was pre-

vented from returning the draft and the protest

thereof until on or about May 26, 1904; that there-

after Port Arthur was captured by the Japanese

army and the latter took possession of the Port

Arthur branch and all its books, records and papers,

including those referring to the draft in question,

and retained the same for over a year; that while

the books, records and papers of the Port Arthur

branch were in the possession of the Japanese forces

defendant represented to plaintiff that the draft had

never been returned and that it had been paid in

full to, and the proceeds retained by, the Port

Arthur branch, and defendant demanded from

plaintiff the payment of the full amount of the

draft, and threatened to sue plaintiff if the same

should not be forthwith paid; that thereupon, and

upon the 9th day of November, 1904, plaintiff, with-

out information or means of information as to the

pajTuent or non-pajTiient of the draft, to avoid the

threatened suit and to keep its honor as a bank un-

stained, paid to defendant the principal of the draft

and later the interest thereon, upon condition, never-

theless, that if it should thereafter be ascertained

that said draft had not been paid the said sums

should be repaid to it by defendant, to which condi-

tion defendant assented and agreed in writing; that

thereafter plaintiff recovered the books, records and



papers of its Port Arthur branch, including those

covering the draft in question, from the Japanese,

and then first learned that the draft had not been

paid but had been duly protested for non-payment
and returned to defendant ; that thereupon plaintiff

demanded from defendant repayment of the sums
paid by plaintifC to defendant, but that defendant
has never paid the same.

The amended answer (page 24) admits the remis-

sion of the draft to plaintiff, and its receipt by the

Port Arthur branch, averring, however, upon in-

formation and belief that it was received on Janu-
ary 10, 1904, and not January 18th. It avers no
knowledge as to acceptance by Clarkson of the draft,

or of its maturity; denies the non-payment by
Clarkson of the draft; admits the demand upon
plaintiff for repayment of the amount and the fact

that it threatened to sue plaintiff in the courts of

the United States if it were not paid; denies that

plaintiff was without information as to the payment
or non-payment of the draft at any time, and alleges

that the condition under which the repa>Tnent was
made was that the defendant agreed ''upon the re-

'' turn to the defendant of both sets of bills, and a
" showing that said draft had been paid," to re-

imburse plaintiff, provided defendant was in no wise

injured by the negligence of the plaintiff in connec-

tion with the collection of the draft or in the per-

formance of its duties or in the handling of the

draft or the documents connected therewith. It



alleges that no showing of non-payment of the draft

has been made to the defendant, and that both sets

of bills have not been returned to the defendant.

With the pleadings in substance as above we next

turn our attention to the evidence introduced at the

trial.

The Proof.

On the 10th day of December, 1903, the Centen-

nial Mill Company delivered to the Boston Steam-

ship Company and Boston Towboat Company at

Seattle 35,312/4 sacks of flour for shipment by

S. S. ''Hyades" to Port Arthur and/or Dalny.

The Centennial Mill Company received from the

Steamship Company its Bill of Lading in duplicate.

(See Bill of Lading, Eecord p. 61.) Said BiU read

in part:

**To be carried by said steamer or any other

steamer of the above company to the port of

Port Arthur and/or Dalny" * * * "and to

be there delivered unto Shipper's Order or to

his or their assigns (Notify Clarkson & Co.)"
* * *

The flour had been sold to Clarkson & Co. on

terms of 90 days' draft through the Russo-Chinese

Bank at $4.10 per barrel or $36,194.80 total price.

(See Bill of Sale, Record p. 62.) Under the terms

of said sale the Centennial Mill Company drew upon

Clarkson & Co. for the amount last named by 90

days' sight draft (see draft. Record, jd. 9 and p. 25).



The Centennial Mill Company procured insurance

on the flour with the Fireman's Fund Insurance

Company of San Francisco for $40,000. The Cen-

tennial Mill Company thereupon took said draft,

with bill of sale, bill of lading, and insurance policy,

attached thereto and delivered the same to the de-

fendant with whom the Mill Company regularly

transacted business, and in accordance with cus-

tomary business usuage the defendant discounted

said draft and advanced to the Mill Company the

value thereof (Test. Spencer, Record, p. 204).

Thereupon the defendant sent the draft with the

other documents to the Port Arthur branch enclosed

in a letter in words and figures as follows (see

Record, p. 84) :

H. C. Henry, President.
R. R. Spencer, Cashier.
O. A. Spencer, Ass't. Cashier.

Seattle, Wash., Dec. 11, 1903.

The Manager Russo-Chinese Bank,
Port Arthur, China.

Dear Sir

:

Enclosed I hand you for collection and re-
turns in New York funds 90 d/s drafts as fol-

lows:

Clarkson & Co. G $ 1,100.00.
'' '' G $36,194.80.

Documents are to be delivered on payment.
Very truly yours,

R. R. Spencer.

Said letter was received in due course by the Port

Arthur Branch on January 22, 1904 (see Record, p.
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92), and receipt of it and its enclosures was acknowl-

edged under date of January 9/22, 1904, by letter in

words and figures as follows (see Record, p. 67) :

Port Arthur, January 9/22, 1904.

The National Bank of Commerce,
Seattle, Wash.

Dear Sirs

:

We beg to acloiowledge receipt of your favor
of 11th December, 1903, as well as of advised
bill and documents for 1559/8 (7035/6) (2)
G $36,194.80 on Port Arthur sent us for collec-

tion. Please note: 1) That, unless otherwise
instructed, bills of any description sent us for
procuring acceptance and/or for collection will

be protested both for non-acceptance or non-
j)ayment and immediately returned to the

sender. 2) When sending us for collection doc-

uments and bills or only documents clearly state

in your letter accompanying same whether in

case of dishonor; 2) both bills and documents
are to be promptly returned with the relative

deed of protest, or b) if the bill is to be returned
and the relative documents are to be kept there

at your disposal, or c) if the goods are to be
stored by us and fire insurance is to be recov-

ered pending receipt of your instructions.

3) Our bank does not guarantee that the goods
be stored in due time when there is no storage
accommodation obtainable, and takes no respon-
sibility whatever if same are not landed in

perfect condition, nor if the goods are deteriora-

ting or becoming of lower value in consequence
of fluctuations while under our bank's control.

It is to be noted at this point that there is thirteen

days difference in the notation of time under the

Russian calendar and under our own calendar.

(Record, pp. 53, 95.) The Russian date is thirteen

days earlier by numeric designation than the corre-



sponding day under the American calendar. Tlie

date, therefore, Jan. 9/22, on the above letter means

that said letter was written on the day which would

correspond to the date Jan. 9, 190-1, upon the Russian

calendar and January 22, 1904, upon the American

calendar.

It is to be noted that the Port Arthur branch

asked the defendant for instructions as to return of

documents accompanying bill of exchange if same

was protested for non-payment. No such instruc-

tions appear ever to have been given by the defend-

ant.

The draft for $36,194.80 was presented to Clark-

son & Co. for acceptance on January 10/23, 1904,

the day following its receipt by plaintiff. (Testi-

mony Friedberg, Record, p. 49 ; Testimony Drozdov,

Record, p. 92.) It was accepted by Clarkson & Co.

on January 17/30, 1904. (Testimony Friedberg,

Record, p. 67; Testimony Drozdov, Record, pp. 93,

103.) On this date the Port Arthur Branch notified

the defendant by letter of the acceptance of the

draft. (Testimony Drozdov, Record, p. 93.) That

the defendant received this letter is shown by the

fact that in its letter to the St. Petersburg Bank

under date of April 21, 1904, it referred to the date

of maturity of this draft as April 17, 1904, which

of course would be the fact (Russian time) in the

case of a 90 days' draft accepted January 17, 1904.

(Record, p. 126.) Defendant could not have become

possessed of this knowledge except through this

letter.
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When April 17/30, 1904, arrived the draft was not

paid. Under the Russian law two days of grace

are allowed in the matter of j)a3anent of bills of

exchange. (Testimony Drozdov, Record, p. 95; Tes-

timony of Vinberg and of Stepanov, Record, pp. 193,

194; Testimony Charles Richter, Record, p. 196.)

In accordance with the period of grace and on April

19/May 2, 1904, plaintiff delivered the draft to the

notary at Port Arthur for protest. (Testimony

Friedberg, Record, p. 55; Testimony Drozdov, Rec-

ord, p. 96.) The letter to the notary read:

No. 7889. Port Arthur, April 19, 1904.

To the Notary Public of the town of Port Ar-
thur, City.

Sir: By the present we beg you to present

for payment and, in case of refusal, to protest

the enclosed bills, viz.

:

Order Bill No. Name of drawer. Name of drawee. Term of

No. bill.

1 11364 Russo-Chinese

Bank A. Mihailovsky. 19/IV

2 7646 J. Kayalov Tun-Sun-Sian &
Co.

3 5908 Geo. Borman Co. Zazounov. 18/IV

4 7035 Centennial Mill

Co.

Clarkson & Co. 17/IV

Amount Note.

rs.

300.

587.82

863.57

71,665.70 At the day's rate of exchange 198. G. $36194.80

Respectfully yours,

Russo-Chixese Bank.
p. p. A. Friedberg.

X). p. A. Ovsiankin.
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On the following day, April 20/May 3, 1904, the

draft was duly protested (Testimony Friedberg,

Record, p. 63; Testimony Drozdov, Eecord, p. 116)

but was not returned by the notary until after com-

munication between Port Arthur and the outside

world was cut off by the besieging forces of the

Japanese Army. (Testimony Friedberg, Record,

p. 83.) The draft with the deed of protest was

therefore placed by the Port Arthur branch in its

safe, to be kept until communication should be re-

established. (Testimony Friedberg, Record, p. 83.)

^ATien, however, it was realized that a long siege

would follow, the first and second of the draft with

the deed of protest were sent by mail on May 13/26,

1904, to the defendant. (Testimony Friedberg, Rec-

ord, pp. 56, 83 ; Testimony Drozdov, Record, pp. 97,

116; Testimony Bock, Record, pp. 131, 167.) De-

fendant denied ever having received this letter, and

the offer of the plaintiff to introduce the copy-book

copy of the letter in evidence was rejected and said

copy-book copy excluded on the ground that there

was no proof of its having actually been addressed

and mailed to the defendant. This ruling and its

assignment as error will be hereafter discussed. For

purposes of reference we insert a copy of the letter

at this point. (Record, pp. 56, 97, 131.)
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13/26th May, 1904.

National Bank of Commerce, Seattle, Wash.
Your rem'ce for coll. ll/XII-03 No. 1559/7035

G$36194.80 pr 17/IV-1904 D/P on Clarkson &
Co. Port Arthur.

• Dear Sirs,

This had to be protested for non-pa^Tnent and
is herewith returned together ^Yith its deed of

protest. Kindly acknowledge receipt and remit

on our account to the First National Bank of

your city Rbs. 566.25 sundry charges as per fol-

lowing description, thus obliging.

Rbs. 271.50 %% comm.
a 184.25 protest
n

2.- carriage fare.
a

.50 Postage
a 108.- billstamp.

Rbs. 566.25.

The reason of dishonor is that the goods have
not been landed there. The shipping docts. are

being kept here pending receipt of your instruc-

tions.

Yours faithfully,

Russo-Chixese Bank
(Port Arthur Branch)

A. D. Mamonoff
p. P. A. Friedberg.

Enclosed

:

one bill (first)

one bill (second)
one deed of i3rotest.

The foregoing transactions took plaee at a time

when war was being waged between Russia and

Japan. Port Arthur, as is familiarly known to his-

tory, and as was shown by the testimony, was the

center of these hostilities. On Jan. 27/reb. 9, 1904,

a complete blockade of Port Arthur on the water
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side was effected by the Japanese fleet. The Japa-

nese military forces thereafter devoted their atten-

tion to the siege of Port Arthur by land, and com-

munications by land became more and more difficult

and were finally entirely cut off on April 21/May 4,

1904. (Testimony Drozdov, Record, p. 93.) From
the date last named for the remainder of the year

1904, and far into the year 1905, no word could be

obtained from Port Arthur. (Record, pp. 134, 145,

148, 152.) On December 22, 1904/January 2, 1905,

the Japanese forces took possession of all the papers

and documents of the plaintiff and retained posses-

sion of them until March, 1906, when they w^ere all

returned to the plaintiff. (Testimony Drozdov, Rec-

ord, p. 94.) Alexander Friedberg was the officer of

the plaintiff who made application to the Japanese

authorities for the papers and documents, and to

whom they were delivered. (Testimony Friedberg,

Record, pp. 53, 84; Testimony Drozdov, Record, pp.

94, 117.) These papers and documents were taken

to the home office of the plaintiff at St. Petersburg.

(Testimony Drozdov, Record, p. 117; Testimony

Richter, Record, p. 196.) They were found by Fried-

berg and by Drozdov (Testimony Friedberg, Record,

p. 84; Testimony Drozdov, Record, p. 117) to com-

prise all of the papers and documents which had

been previously seized by the Japanese.

In the meantime, however, and long prior to plain-

tiff's recovery of its documents and papei^s, the de-

fendant had made repeated demands upon the St.

Petersbui'g Bank that the latter i^ay the draft which
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we shall hereafter at times refer to as the "Hyades

draft", to distinguish it from other drafts (it being

against the flour shipped on the steamship "Hya-
des"), claiming that this draft had been paid by

Clarkson & Co., and furnishing certain proof there-

of, and threatening suit in this country if plaintiff

did not pay, and the St. Petersburg Bank, without

information or means of information in the prem-

ises, and being unable to refute the contentions of

the defendant, had paid the latter the full principal

and interest on said draft.

At the expense of lengthening our statement of the

evidence introduced, but for the purpose of remov-

ing any confusion that may have been due to the

limitations attendant upon the presentation of testi-

mony by depositions, we refer now to the correspond-

ence between defendant and the St. Petersburg Bank

relating to the payment by the St. Petersburg Bank

of the principal and interest on the ''Hyades" draft.

On April 22, 1904 (American time), defendant

cabled the St. Petersburg Bank as follows (Record,

p. 127) :

"Certain unfavorable reports are being circu-

lated with regard to Clarkson, Port Arthur.
Ascertain why has not remittance been sent us
by Sinorusse" (Russo-Chinese Bank). "Where
are the bills of lading? Bills amount to Port
Arthur $82,000.— Vladivostock $8,000.— Tele-

graph as soon as possible. Cannot communicate
with because Telegraph line is broken. Will be
responsible for the expense."
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With reference to the point of time, it is to be

noted that the above cable was sent by the defendant

eight days prior to the date of maturity of the

"Hyades" draft, which date of maturity was April

30 (Am.erican time) . It related, however, to numer-

ous drafts sent by the defendant to the Port Arthur

branch and the Vladivostock branch for collection.

It included reference to the "Hyades" draft, how-

ever, as is shown by the list enclosed in the letter by

the defendant to the St. Petersburg Bank written

the day before the cablegram was sent, to-wit, April

21, 1904. (See Record, pp. 125, 126.) Said letter

confirmed the cable, which latter was apparently de-

layed a day in sending, and in the letter defendant

wrote as follows:

*'We received a rather disquieting advice to-

day, that Clarkson or his Agent, had become
possessed of the flour and disposed of it, not

accounting for the proceeds."

The St. Petersburg Bank acknowledged receipt of

the cablegram sent by the defendant under letter of

date the following day, April 10/23, 1904 (Record,

p. 127), advising defendant that the St. Petersburg

Bank had at once wired inquiry to its Port Arthur

and Vladivostock branches and would inform de-

fendant upon receiving answers. That it made such

inquiries is further shown by the testimony of Paul

Bock, Record, p. 120.

On April 17/30, 1904, the St. Petersburg Bank

cabled to defendant:

*'As far as we can judge Clarkson financial

standing there is no change. Bill Port Ar-
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thur No. 1588 No. 1690 payment refused. Goods
have not yet arrived. Remaining bills Port
Arthur Clarkson promise to pay shortly. Sino-
russe Vladivostock can find no trace of matter
mentioned in j^our telegram. Telegraph us when
did you send documents. '

'

On April 19/May 2, 1904, the St. Petersburg Bank

confirmed this cablegram. Neither of the bills re-

ferred to bv number in the cablearram was the ''Hva-

des" draft. The number of the "Hyades" draft

was 1559. (Record, pp. 56, 97, 109, 112.) The

*'Hyades" draft therefore was included in the tele-

gram in the reference to "remaining bills Port Ar-

thur", as to which the telegram advised defendant

that Clarkson promised to pay shortly. As a matter

of fact the "Hyades" draft had only matured on

the date of the cablegram, to-wit, April 17/30, 1904.

It is to be noted, as has been heretofore shown, that

it was only four days after the last-mentioned date

and on April 21/May 4, 1904, that all communication

with Port Arthur was cut off, and that prior to such

complete cessation of communication the same had

been becoming more and more difficult. The only

information upon which the St. Petersburg cable-

gram could have been based was that contained in

the telegrams passing between the Port Arthur

branch and the Shanghai branch in the days imme-

diately preceding the entire cutting off of communi-

cations (see Record, pp. 110, 112; 139, 140), the last

of which telegrams was confirmed by the letter of

the Port Arthur branch to the Shanghai branch

April 16/29, 1904 (see Record, pp. Ill, 113; 140,
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142), which letter is shown from the Record to have

been the last word which the St. Petersburg Bank

or any of its branches received from the Port Arthur

branch until long after the St. Petersburg Bank

paid the defendant the principal and interest on the

''Hyacles" draft. It is to be noted that this last

letter from the Port Arthur branch was written the

daj^ before the date of maturity of the "Hyades"

draft and that the information therein contained re-

lating thereto (Record, pp. 112, 133) was as follows:

*'The flour relative to the first three bills"

(including the "Hyades" draft) "is in the
hands of Clarkson & Co. and has been sold by
them. They promised to take up the bills as soon
as they get the money of their sale. * * *

* * * Bill No. 1559/7035 is due to-morrow
and shall be protested if not paid.

The fact that Clarkson & Co. got into posses-

sion of the goods though the BL are in our
hands is due to their being the agents for the

steamers carrying same, and could in no way
be impeded by us."

Deprived of all further information from the

Port Arthur branch the St. Petersburg Bank was

forced, nevertheless, to continue the treatment of

the situation with the defendant. On July 7, 1904

(American style), defendant wrote to the St. Peters-

burg Bank that Mr. Clarkson advised the drawers of

the drafts (including the "Hyades" draft) that all

were paid before maturity. On July 10/23, 1904,

the St. Petersburg Bank acknowledged receipt of

the above, stating that it was unable at the time to

correspond with the Port Arthur branch and not in
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a position to trace the matter referred to, but that as

soon as investigation was possible it would revert to

the matter.

On August 4, 1904, defendant wrote to the St.

Petersburg Bank with particular reference to the

"Hyades" draft, referring to four letters from Mr.

Clarkson stated by Mr. Spencer, cashier of defend-

ant, to be before him as he wrote, asserting that all

drafts against Clarkson & Co. were paid to the Port

Arthur branch, the "Hyades" draft six days before

its maturity. (Eecord, p. 135.) In its letter the

defendant demanded that the amount of the "Hya-

des" draft plus interest be remitted or the bills of

lading and drafts in duplicate returned.

On August 13/26, 1904, the St. Petersburg Bank

acknowledged receipt of the above letter, repeating

that its communications with Port Arthur were in-

terrupted, and that it had no means of then tracing

the matter. (Record, p. 145.)

On August 25, 1904, defendant wrote to the St.

Petersburg Bank insisting that either the money or

the documents in duplicate be returned immediately.

(Record, p. 144.) Said letter referred to receipt by

the defendant from the Shanghai branch of copies of

the telegrams passing between the Shanghai branch

and the Port Arthur branch, and the last letter of

the Port Arthur branch written to the Shanghai

branch immediately before communications with

Port Arthur were entirely cut off. These are the

telegrams and letter appearing in the record at
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pages 108-113, 137-142. These copies of telegrams

and letter had been sent by the defendant to the

Shanghai branch at the request of H. F. Ostrander

of the Centennial Mill Company. (See Record, pp.

113, 114 and 142, 143.) The defendant concluded its

letter of August 25, 1904, with the following (Rec-

ord, p. 145) :

**It takes quite a little while to hear from
you and to avoid any further correspondence,

would state that if our request is not complied
with, we shall take steps in this country to en-

force our rights against your Agency here,

which I sincerely hope will not become neces-

sary, as we do like to have our relations with

our correspondent banks of the friendliest char-

acter."

On September 1, 1904 (Record, p. 146), defendant

wrote to the St. Petersburg Bank to the effect that

the local representative of the agent of the steamship

companies had received a cablegram from the repre-

sentative of the agents for the steamship company

in Shanghai to the effect that Clarkson & Co. were

in possession of a Russo-Chinese Bank certificate

that all Centennial Mill Company's drafts were paid

with the exception of a draft not concerned.

On October 12, 1904, defendant (Record, p. 149)

wrote to the St. Petersburg Bank enclosing copy of

letter written by the Shanghai branch to Clarkson &
Co. in which was quoted telegram from the Vladivos-

tock branch to the Shanghai branch as follows

:

''Communicate the following to Clarkson Of-
fice: to the present date, drafts Centennial Mill

drawn on Clarkson Co., Port Arthur, all now
paid."
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The letter of the defendant concluded (Record,

p. 150)

:

"We would respectfully request that you no-

tify us immediately on receipt of this letter

what you propose doing in the premises, and
trust you will not, by further delay, compel us
to take steps in this country to enforce our
rights, wdiich we most certainly shall do."

On October 27/Nov. 9, 1904 (Record, pp. 152,

153), the St. Petersburg Bank sent draft to defend-

ant for $36,013.70 enclosed in a letter in words and

figures following:

St. Petersburg, 27/9 November, 1904.

The National Bank of Commerce,
Seattle, Wash.

Gentlemen :

—

We have received your two favors of the 12th,

and 17th October, and, after perusal of contents,

we beg to inform you that the information given

by our Vladivostock Branch to Messrs. Clarkson
& Co., Shanghai, is due to a gross error of our
Branch, as the same transmitted that informa-
tion, on the simple demand of the interested

party, Clarkson & Co. without having any proof
of the payment of your remittance to Port Ar-
thur.

Of course as the matter now stands, we are

unable to discuss the question any further and
therefore, hand you enclosed, in cover of the bill

for:

U. S. $36,194.80 claimed b}^ j^ou, cheque on
Messrs. Ladenburg, Thalmann & Co. New
York for U. S. $36,013.70 as per note at foot,

receipt of which kindly acknowledge.
It remains of course however understood that

in case your above remittance proves not to have
been paid for by Clarkson & Co. you are held

responsible to refund the amount of our to day's

cheque.
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We beg to add that we have no knowledge of
the exact conditions established between you and
our Port Arthur branch for the collection of
your documentary bills and shall therefore have
to come back upon the matter in case we should
learn later on that our calculation is not correct
or that we should have deducted other charges.
We are unable to inforni at present our Port

Arthur branch of the remittance made by us to
you and request you that in case you should
sooner or later receive from our Port Arthur
Branch cover for the same remittance, to con-
sider the same as null and void, returning the
same to us.

We remain, gentlemen.
Yours truly,

Russo Chinese Bank.
$36,194.80 less

$135.73 3/3% commission.
45.24 1/^% transfer charges

.13 postage
181.10

$36,013.70

On December 5, 1904 (Record, p. 154), defendant

acknowledged receipt of above letter and draft by
letter in words and figures as follows:

The National Bank of Commerce.
Seattle, Wash., Dec. 5, 1904.

The Manager,
Russo-Chinese Bank,

St. Petersburg, Russia.
Dear Sir:

I have your favor of November 9th, enclosing
draft for G$36,013.70, which we, of course can-
not accept as full payment for the draft.

I enclose you an exact copy of the original
draft sent to Port Arthur, which you will note
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calls for the principal sum of $36,194.80, with
6% interest to date of return of funds in

Seattle; all collection and exchange charges to

be paid by drawee.
The draft to this date would amount to G$38,-

312.19, leaving a balance due us of G$2,298.49,
which we would respectfully request that you
remit us by return mail. We on our part agree
upon return to us of both sets of bills, showing
that the draft has not been paid, to reimburse
you in the sum paid us, provided, that we were
in no wise injured by the fact that your Port
Arthur Branch has indefinitely held the bills

after their maturity, at which time they could
have been returned to us and we could have
collected from the Steamship Company.

I quote from a letter just received from your
Shanghai Office under date of October 3rd, as

follows

:

"Confirming our respects of the 16th ultimo,

we beg to acknowledge receipt of your favor of

the 25th of August, contents of which have our
best attention, and in reply we beg to state that

we are still unable to communicate with our
Port Arthur Branch. However, a clerk from
that office has recently arrived in Shanghai and
he believes that all your bills on Clarkson & Co.
were always treated strictly documents against
PAYMENT, and that all bills against goods ar-

rived in Port Arthur were duly paid." which
appears to be an additional item of evidence
that the draft was paid at maturity.

Yours, etc.

E. R. Spencek.

On December 16/29, 1904 (Record, p. 155), the

St. Petersburg Bank replied to the above by letter

in words and figures as follows, enclosing draft cov-

ering interest claimed on "Hyades" draft:
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A.L. 16/29 December, 1904.

37678
The National Bank of Commerce.

Seattle, (Wash.)
Dear Sirs,

We have duly received your letter of the 5th

inst. enclosing for perusal copy of the original

draft for G.$36,194.80 which we return here-

with.

We see therefore that all collection and ex-

changes are to be paid by the drawee as well as

6% interest to date of return of funds in Seattle.

In accordance with your wishes we hand you
enclosed in a cheque on Messrs. Ladenburg,
Thalmann & Co., New York:
$2,298.49 i. e. $2,117.39 Interest at 6% on above

sum
181.10 charges as per our letter

of 27/9 November. It remains understood that

in case your above remittance proves not to

have been paid, you declare yourselves ready to

refund us these $2,298.49 with the $36,013.70

sent on 27/9 November, plus accrued interest.

We remain. Dear Sirs,

Yours faithfully,

Banque Russo-Chinoise,
(Signed) A. Rosenfeld,

C. Berg.

On January 18, 1905, defendant in error replied

by letter in words and figures as follows (Record,

p. 157) :

National Bank of Commerce.
January 18, 1905.

The Manager,
Russo-Chinese Bank,

St. Petersburg, Russia.

Dear Sir:

—

We are just in receipt of your favor of De-
cember 29th, enclosing draft for G$2,298.49 for

which accept thanks.
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We agree that guarantee contained in our
letter of December 5tli shall also cover this

amount.
Very etc.

R. R. Spencer.

As previously stated, the books and documents of

the plaintiff were received back from the Japanese

Government by plaintiff in March, 1906. Thereupon

it was discovered that the "Hyades" draft had not

been paid by Clarkson & Co. and that the same had

been protested and mailed with deed of protest on

May 13/26, 1904, to the defendant. Accordingly

the St. Petersburg Bank wrote to the defendant on

June 14/27, 1906 (Record, pp. 161-164), quoting

from the letter only those parts which relate to the

draft in question, as follows

:

St. Petersburg, 14/27th June, 1906.

The National Bank of Commerce,
Seattle, Wash.

Gentlemen :

—

We beg to inform you that a few days ago,

we have received back the books and documents
of our Port Arthur Branch.
We have, of course, taken up at once, the in-

vestigation with regards to your remittances to

that Branch, subject matter of much corre-

spondence between us for the last two years,

and we have seen from the following that:

Your remittances

:

*****
3. $36/,194.80 of 11/12/03 Centennial Mill

Co. on Clarkson & Co. P. A. has been returned
to you protested, by our Port Arthur branch on
the 13/26 May, 1904 (as jDer copy of the letter

enclosed)

.
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As you see from the above, tlie bills for which
we have sent you cover, viz : $36,194.80 & $270.—

,

by our letters to you of the 27/9th November,
16/29th December, 1904, and 19/lst April, 1905,
have not been met at all, were duly protested
and returned to you. The return has been
effected in the usual way, by registered cover,

but as the Japanese authorities have intercepted
all the mail they found in the Post Office at

Port Arthur at the time of surrender, it may
happen that you have not received same yet.

As the case now stands, we beg you to refund
US:

1. $36,113.70 plus $2,298.49 plus 6% interest

on these sums from dates of our remittances to

the date of your remittance to us; this in con-
nection with the bill for $36,194.80.*****
^and request you to kindly remit the above
sums to our Branch in San Francisco for ac-

count of our Port Arthur Branch.
All the duplicate documents relating to above

transactions and all those "Seconds" which we
have had returned by the Japanese authorities
are being forwarded by us to our San Francisco
Branch with instructions to hand over to you,
on receipt of the above mentioned sums.
We are sending to the above Branch a copy

of the present letter and remain, gentlemen.
Yours truly,

R. C. B.

On July 13, 1906, the defendant replied (Record,

p. 164) expressing itself as being unable at the time

to make definite answer. The letter imputed laxity

to the statements and books of the Port Arthur

branch, made inexplainable erroneous reference to

the matter of acknowledgment of the draft and time
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of protest thereof, referred to evidence in its pos-

session that the draft had been paid, and concluded

:

''We expect to do whatever is equitable in

the premises, but the equities must be clearly

defined and proven before we feel prepared to

make a refund."

On July 21/August 3, 1906, St. Petersburg Bank

wrote to the defendant acknowledging receipt of the

letter above, outlining the entire situation as ex-

plained by the fuller data at last in the possession of

the St. Petersburg Bank, and correcting the erro-

neous or inaccurate statements and imputations in

the letter of defendant. W'e commend this letter of

the St. Petersburg Bank of August 31, 1906 (Rec-

ord, p. 165), as a clear and succinct resume of the

facts and circumstances involved in the complicated

transaction.

There was further argument between the parties

and letters extending over a period from August,

1906, to February, 1907 (Record, pp. 169, 177), but

the upshot of it all was that the defendant refused

to reimburse plaintiff for the money which the latter

had paid to the former under a mistake of fact and

to avoid threatened litigation. Plaintiff had during

the foregoing correspondence with defendant sent

all documents except the original drafts, which had

been sent in the letter of May 13/26, 1904, to the

Puget Sound National Bank at Seattle to be deliv-

ered to the defendant, of which the defendant was

fully apprised. (Record, p. 170.)
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At all the times that the defendant was corre-

sponding with the St. Petersburg Bank, making de-

mand upon it that it pay to defendant the amount

of the draft, the defendant was either under a guar-

anty from the Centennial Mill Company to save it

harmless in the premises or in actual possession of

funds which the Centennial Mill Company had paid

the defendant in taking up the draft. (Testimony

Spencer, Record, pp. 204, 219.) After the St. Peters-

burg Bank made its payments to defendant the lat-

ter paid the money to the Centennial Mill Company

but the defendant had never made any claim on

behalf of anyone other than itself, although prior to

the time that the St. Petersburg Bank paid it de-

fendant had been fully reimbursed for all the outlay

which it had incurred. As Mr. Spencer, the cashier

of the defendant, testified on cross-examination (Rec-

ord, p. 219)

:

"A. They (the Centennial Mill Company)
took up the draft and paid us for the draft quite

a little while before we received the money from
the Russo-Chinese Bank."

The foregoing resume outlines the situation exist-

ing at the time the action herein was brought, as

shown by the evidence introduced at the trial. Other

matters appearing in the evidence and having more

or less bearing upon the situation relate to the ques-
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tions as to what became of the flour and as to what

disposition was made of certain funds which Clark-

son & Co. had in the Port Arthur branch about the

time of the maturity of the ''Hyades" draft.

With reference to the possession of the flour it

appears from the testimony that Clarkson & Co.

were the agents of the steamer upon which the

"Hyades" flour arrived at Port Arthur, and had

full opportunity to take possession of the flour with-

out first obtaining the bill of lading. (Testimony

Clarkson, Eecord, p. 181.) Of this the Port Arthur

branch was not aware until after inquiries had been

started with reference to the "Hyades" draft. (Tes-

timony Friedberg, Eecord, p. 51; Testimony Droz-

dov, Eecord, p. 94.) It also appears from the tele-

gram of the Port Arthur branch to the Shanghai

branch dated April 29, 1904 (Eecord, p. Ill), and

from the letter of the Port Arthur branch to the

Shanghai branch of the same day, April 16/29, 1904

(Eecord, pp. Ill, 112), that Clarkson & Co. took

possession of the ''Hyades" flour without obtaining

the bill of lading.

With reference to the funds of Clarkson & Co.

which passed through the Port Arthur branch about

the time of the maturity of the ''Hyades" draft the

following situation appears from the testimony in

the depositions: M. Ginsburg, it appears, was a

buyer for the Eussian Government. (Eecord, p. 68.)

W. S. Davidson was the manager for Clarkson &
Co. at Port Arthur up to the early part of 1904.

(Eecord, p. 181.) After his dismissal from employ-
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ment loy Clarkson & Co. he made a sale of flour in

the possession of Clarkson & Co. to M. Ginsburg &
Co. (Testimony Clarkson, Eecord, p. 191.) He had

no right at the time to sell the flour but apparently

M. Ginsburg & Co. did not know this. (Testimony

Clarkson, Eecord, p. 191.) Davidson received some

cash and the balance by a draft on Shanghai. (Rec-

ord, p. 192.) Clarkson learned of this and through

the office of the Vladivostock branch stopped pay-

ment of the draft. (Record, p. 192.) Subsequently

M. Ginsburg & Co. made pajTuent to Clarkson & Co.

for the flour by di^aft on the Port Arthur branch.

(Testimony Clarkson, Record, p. 192; Testimony

Drozdov, Record, p. 98.) The amount of said draft

was 67,000 roubles. (Record, p. 71; Testimony

Drozdov, Record, p. 98.) Of this amount Clark-

son & Co. directed that 8,489.55 roubles be ap-

plied to payment of draft for $4,136 sent by the

National Bank of Commerce for collection by letter

dated October 6, 1903 (see copy of cash voucher,

Record, p. 71 ; Testimony Drozdov, Record, p. 99) ;

that 33,053.53 roubles be applied to pajTuent of draft

for $16,155.20 sent by National Bank of Commerce
for collection October 26, 1903 (see copy of cash

voucher, Record, p. 72 ; Testimony Drozdov, Record,

p. 99) ; that 305.80 roubles be applied to payment of

incidental charges of Port Arthur branch (see copy

of cash voucher, Record, p. 72 ; Testimony Drozdov,

Record, p. 99) ; and that the balance, 25,151.12

roubles be deposited to the account of Clarkson &
Co. (see copy cash voucher. Record, p. 73; Testi-
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mony Drozdov, Record, p. 99). It is to be noted

that the major portion of the proceeds of the M.

Ginsburg & Co. draft were applied at the direction

of Clarkson & Co. to the payment of drafts sent by

the defendant for collection other than the "Hya-

des" draft, and that the balance, 25,151.12 roubles,

or approximately $12,575.56 (at the rate of 50c. per

rouble), would not have been sufficient to meet the

*'Hyades" draft even had the Port Arthur branch

been authorized to apply the amount thereof to the

pajTuent of said draft. (Testimony Drozdov, Rec-

ord, p. 107.)

Argument.

The order granting a nonsuit was erroneous for the

following reasons:

(A) Even if the action were one based upon an ex=

press contract, plaintiff showed that such express contract

had been complied with; and

(B) The action was in fact not based upon an express

contract but upon an implied promise to repay money

obtained under a mistake of fact.

(A) As will be seen from the opinion of the

court, printed in the record at page 221, the ground

was taken, upon motion for a nonsuit, that this ac-

tion was one founded upon the written promise to

repay the amount received from the plaintiff bank

if it should afterwards ascertain that the draft had

not been paid by the branch bank at Port Arthur.
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This motion for a nonsuit was upon the general

ground (p. 220) "that there has been a total failure

'' of proof to sustain the complaint". There was no

further specification of insufficiency.

It is difficiilt to ascertain from the record upon

what ground the trial court so decided. It is

thoroughly well settled, we believe, both as a matter

of local practice in the State of Washington and as

a matter of general law, that a motion for nonsuit

cannot prevail if there be any evidence tending to

support the allegations of the complaint. Such is

the rule established by the Supreme Court of the

State of Washington.

Burns v. Improvement Co., 4 Wash. 558 (30

Pac. Rep. 668) ;

Welch V. Fransioli, 46 Wash. 590 (90 Pac.

Rep. 644) ;

Guley V. Coal Co., 7 Wash. 491 (35 Pac. Rep.

372).

With this general principle in mind, we find that

the trial court, at the time this motion for nonsuit

was made, had before it the following evidence

:

1. That plaintiff, on October 29/November 9,

1904, paid defendant the amoimt sued for, under

the mistaken impression that the Port Arthur branch

had previously received the proceeds of this draft.

2. That at the time this payment was made

(Record, p. 153) the statement was made to defend-

ant that plaintiff was making the payment without
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any knowledge of the exact conditions pertaining at

the Port Arthur branch on account of the pending

war, and that plaintiff said in sending the money

:

''It remains of course however understood
that in case jouv above remittance proves not

to have been paid for by Clarkson & Co. jow are

held responsible to refund the amount of our
to-day's cheque",

and that plaintiff

"shall have to come back upon the matter in

case we should learn later on that our calcula-

tion is not correct."

and
"We request you that in case you should

sooner or later receive from our Port Arthur
Branch cover for the same remittance, to con-

sider the same as null and void, returning the

same to us."

3. That defendant received this money (p. 154)

and in connection with its receipt wrote as follows:

"AYe on our j)art agree upon return to us of

both sets of bills, shoT^dng that the draft has not

been paid, to reimburse you in the sum paid us,

IDrovided that we were in no wise injured by the

fact that your Port Arthur Branch has indefi-

nitely held the bills after their maturity, at

which time they should have been returned to

us and we could have collected from the Steam-
ship Company."

4. That the draft had not in fact been paid to the

Port Arthur branch. Testimony of Drozdov (p. 93) :

"At the maturity of the draft it was not paid

by Clarkson & Co. either in full or in part. As
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the draft was not paid at maturity I sent it by
order of the managers of the bank to the Port
Arthur Notary, B'elinsky, directing him to pre-

sent it to Clarkson & Co. for payment and in

case of non-pa}^nent to protest the documents."

and (p. 116) :

"The draft for $36,194.80 was protested and
returned to the National Bank of Commerce,
together with the protest, in letter dated May
13/26, 1904."

Also (p. 96) a letter from the Port Arthur branch

to the notary, Belinsky, enclosing the bill for protest.

Also from the deposition of Charles Richter (p.

196) :

"As far as I know, Clarkson is stating to have
j)aid the draft for $36,194.80, but I know for a
fact that such draft has not been paid by Clark-
son; that it was protested, and the bill and pro-

test sent to the National Bank of Commerce of
Seattle, but has gone astray in consequence of

the war."

Taking up now the conditions expressed in Spen-

cer 's letter of December 5, 1904, the evidence showed

that each of those conditions had been complied with.

The bills of lading, insurance policy and other docu-

ments, excepting the draft, were returned as soon as

they were recovered back from the Japanese officials

(pp. 62, 161 and 164), and as early as August 4,

1906, Spencer, the manager of the defendant bank,

stated (p. 170) that he had examined these docu-

ments.
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The plaintiff, therefore, did prove the return of

all the documents in question, the draft having been

mailed (p. 83) to defendant in May, 1904.

''The draft for $36,194.80 was protested April
20/May 3, 1904, and returned with the deed of

protest to the National Bank of Commerce of

Seattle with the letter dated May 13/26, 1904."

(Testimony of Alexander Friedberg.)

and (p. 116)

:

"The draft for $36,194.80 was protested and
returned to the National Bank of Commerce
together wdth the protest in letter dated May
13/26, 1904." (Testimony of Alexander Droz-
dov.)

The last testimony was given by the bank clerk

who had particular charge of sending such letters

(p. 91).

It is a rule of evidence that a letter shown to have

been mailed is presumed to have been received. It

is not necessary, however, to invoke this presumption

to show compliance by plaintiff with defendant's

condition as to return of the drafts. The draft being

protested plaintiff was not only justified in sending

it by mail to defendant but such was the proper and

necessary course under the law merchant. Return-

ing by mail being authorized therefore, the condition

that the draft be returned was complied with by

adopting the authorized method of returning whether

the draft was ever afterwards actually received by

defendant or not. Furthermore, we presume that it is

manifest that performance of the condition by plain-
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tiff before it was imposed by defendant would not

affect the fact of its performance. The further cir-

cumstance that the letter with its enclosure was lost

in the mail, as was apparently the case, is one for

which plaintiff is in no wise responsible. It is true

that plaintiff retained the draft for a number of

days after it had been returned by the notary pro-

tested but Port Arthur was at the time completely

surrounded by the Japanese forces and all communi-

cation cut off. Whether it was a reasonably pru-

dent act for plaintiff to retain the draft for these

few days, actuated as it was by the hope that Port

Arthur would be relieved by the Russian forces, or

whether it was a reasonably prudent act, when this

hope was abandoned after the passing of the first

few days of excitement following the complete in-

vestment by the Japanese, to send the draft, trust-

ing to its reaching its destination, are matters

which, if they require any consideration at all, are

questions for the jury.

These complete the conditions named in the letter

of Spencer, with the exception of the general state-

ment:

"provided, that we were in no wise injured by
the fact that your Port Arthur Branch has in-

definitely held the bills after their maturity '^

This showing would seem to be purely that of an

affirmative defense which it was incumbent upon the

defendant to prove. But sufficient has appeared in

plaintiff's case to negative any showing of injury to
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defendant, for the reason that some time before de-

fendant receh'^ed this payment from plaintiff, it had

already heen paid in full 1)1/ the Centennial Mill

Company. Spencer testified (pp. 218-219)

:

"Q. I will ask you whether or not, prior to

the time the Russo-Chinese Bank paid you the
money that they are now suing for, the Centen-
nial Mill Co. had paid the National Bank of
Connneree this draft; what is the fact about it?

"A. Tliey took up the draft and paid us for
the draft quite a little while before we received
the money from the Russo-Chinese Bank/'
(Italics ours.)

The Russo-Chinese Bank did not know that the

defendant had been reimbursed Ij}' the Centennial

Mill Company, as the defendant, in the voluminous

correspondence on the subject, never mentioned that

fact, but on the contrary continually dealt with

plaintiff as if it (defendant) were still the o^vner of

the draft or its proceeds and entitled to its payment.

The somewhat extraordinary case seems to have

existed of a bank insisting upon the repa^Tnent to it

of this large sum of money from a foreign corre-

spondent whom it knew had been involved in extra-

ordinary casualties by which true facts were difficult

of knowledge, and did not state the obviously im-

portant proposition that it had all the time been paid

and was merely acting possibly as the agent for

another.

It would seem, therefore, that at the time this

motion for nonsuit was made to the trial court, it

was quite immaterial as to the theor}" upon which
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tlie case was brought, because if it were upon the

theory of recovery upon an express promise, that

promise had been shown to have been complied with

by plaintiff, and if it were upon the theory of an

implied promise, that also had been proven by the

fact that both parties w^ere laboring under a mistake

of fact at the time the money was paid to the defend-

ant.

(B) It is, hoicever, suhmitted that the issues

framed hy the pleadings in this case do not shotu an

attempt to recover upon an express contract Mt
upon an implied agreement to restore money which

had 'been paid under a mistake of fact.

The complaint rather fully discloses the condi-

tions under which the payment was made, that plain-

tiff was ignorant, owing to the existence of war, of

the facts relating to the payment of the draft, and

that the money was paid defendant by reason of

defendant's repeated threats. The fact that plain-

tiff further states that the condition upon which

the payment was made w^as that the sum should

be repaid by the defendant, "to which condition de-

" fendant assented and agreed in writing", does

not in any way change the general character of this

action as being one for money had and received by

defendant for the use of plaintiff.

That there was a mutual mistake of fact at the

time the payment was made to defendant is clearly
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once arose a presumption of the liability of defend-

ant to repay this money, because any money paid by

one to another under a mutual mistake of fact should

be repaid. The principle upon which this doctrine

is based is, appai'ently, that there was no considera-

tion for the payment.

In the early case of Moses v. McFarlan, 2 Burr.

1005, Judge Mansfield said:

''It" (an action for money had and received)

"lies for money paid by mistake, or upon a con-

sideration which happens to fail, or extortion,

or oppression, or an undue advantage of the

plaintiff's situation, contrary to the laws made
for the protection of persons under these cir-

cumstances. '

'

Cited with approval in

Minor v. Baldridge, 123 Cal. 190

;

Wagner v. Wedell, 85 Pac. (Cal. App.) 126.

In Allen v, Hamilton, 11 Peters 62, the Supreme

Court of the United States had before it a bill in

equity, by which plaintiff sought to rescind a eon-

tract he had made with defendant by which he

agreed to pay defendant a certain percentage, as his

agent and attorney, to procure from the Government

of Portugal the sum of $33,700 due on account of the

capture of a vessel and its cargo. A few days before

the agreement was made the Portuguese Govern-

ment had admitted Hamilton's claim, but this was

unknown to the contracting parties. It was held

that the plaintiff could recover and that the contract
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should be annulled as having been entered into

through the mistake of both parties and being with-

out consideration.

Leather Manf. Bank v. Merchants' Bank, 128

U. S. 26.

"Whenever money is paid upon the repre-

sentation of the receiver that he has either a
certain title in property transferred in consider-

ation of the payment, or a certain authority to

receive the money paid, when in fact he has no
such title or authority, then, although there be
no fraud or intentional misrepresentation on his

part, yet there is no consideration for the pay-
ment, and the money remains, in equity and
good conscience, the property of the payer, and
may be recovered back by him, without any pre-

vious demand, as money had and received to

his use. His right of action accrues, and the

statute of limitations begins to run, immediately
upon the payment.

"

The general principle is thus stated in Am. &
Eng. Ency. of Law, Vol. 22, page 621

:

"It is a well settled rule that a payment which
has been made under a mistake of fact affecting

the liability of the payer may be recovered back.
* * ^ To entitle the party paying money un-
der a mistake of fact to recover it is not neces-

sary that the mistake should have been caused
by any wrongful act on the part of the payee."

In the Ency. of Pleading and Practice, Vol. 2,

page 1018, the law is announced as follows

:

"The count for money had and received is

sustainable where money has been paid by mis-
take, or upon a consideration which happens to

fail; or for money obtained through imposition,
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extortion, or oppression, or an undue advantage
taken of tlie plaintiff's situation, contrary to the

laws made for the protection of persons under
those circumstances. '

'

As before stated, we think an inspection of the

complaint in this case will show that the gravamen

of the action is one for money had and received and

that the statement that defendant agreed to repay

the money upon a certain contingency was merely

for the purpose of preventing the payment from be-

coming a voluntary paymeyit. The return of docu-

ments which were not recovered for over two years

after their date, and which from the facts stated had

obviously ceased to be of any value to anyone, could

not have been a substantial condition for the repay-

ment of the money even though plaintiff had not

returned them. We submit, furthermore, that the

authorities clearly show that in cases dealing with

a very similar state of facts the condition made by

the person receiving money under an admitted doubt

as to the facts, to the effect that he will "repay the

money if it be found that he does not owe it" or that

he will "return the money if such a contingency

shall result" the courts uniformly treat the action

as one for money had and received, and that the

special promise or agreement is merely an inci-

dent for the purpose of revealing or clearly defining

the character of the payment so as not to subject the

payer to the claim that the payment is made volun-

tarilv.
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In Fidelity Savings Bank v. Reeder, 120 N. W.
(la.) 1029, the following facts appear:

Defendant was depositor in plaintiff bank and

presented book to withdraw his account. Plaintiff

claimed that by mutual mistake amount due defend-

ant was computed at $100 in excess of actual account

and that acting upon such mistake and belief cashier

paid excess as well as amount of actual account.

Defendant denied the alleged mistake in over-pay-

ment. Plaintiff in petition not only alleged over-

pajTuent by mistake but further alleged that after

discovering error defendant admitted the mistake

and promised to rectify it. Held that even though

plaintiff wholly failed to prove alleged admission

and promise of repayment it was still entitled to

reco^^r if jury should find that by mistake of parties

over-payment had in fact been made.

At page 1030:

"The right to recover money paid by mistake
is too well established to require argument, and
such right is in no way dependent upon an ex-
press admission upon the part of the party re-
ceiving it or upon his agreement to refund.'^
(Citing cases. )^ ''The allegation of such admis-
sion and promise in plaintiff's petition was un-
necessary in a statement to a cause of action,
and he was not required to sustain it hy evi-

, dence/' (Italics ours.)

In First National Bank v. Behon, 16 S. W. (K.y.)

368, a bank had received for collection a draft pay-

able five days after sight and sent to its corre-

spondent. After lapse of the proper time, pre-
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suming that the draft had been accepted, the bank

paid the drawers the proceeds of the draft. The

bank subsequently discovered that acceptance had

been refused. It was held that the bank was entitled

to recover the amount from the drawers as money

paid under a mistake of fact, in the absence of a

showing that their situation toward their debtor had

been changed to their prejudice through negligence

of the plaintiff.

There is not the slightest evidence or claim of any

negligence here on the part of the Port Arthur

branch. Certainly under the extraordinary circimi-

stances under which it was acting it apparently did

the best that was possible. But in no event, and

even if the Port Arthur branch had been negligent,

can the defendant now claim that it was prejudiced

since, as before stated, it had been fully repaid the

amount of its disbursements b}^ the Centennial Mill

Company some time prior to the receipt of this re-

payment.

,. In Milnes v. Duncan, 6 B. & C. 671, it was held

that whenever the consideration fails because of a

mistake as to the existence of a claim to extinguish

which the money is paid, the plaintiff may usually

recover the amount ex]3ended. There a plaintiff

endorsed a bill to the defendant on a debt due to the

latter but the defendant failed to protest the bill at

maturity, thereby discharging the plaintiff. He
afterwards discovered, as he thought, that the bill

was void by not being stamped as an English bill
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should be, and the plaintiff, being of the same opin-

ion, paid to plaintiff the amount of the bill. In

reality the bill was a foreign bill and so properly

stamped. The plaintiff was allowed to recover.

Marshall v. Lewarh, 20 N. E. (Ind.) 253:

Appellants under written contract with respond-

ent purchased wool, respondent furnishing money
and allowing appellants stipulated commission. Ac-

counting at end of season showed sum due respond-

ent on account of moneys furnished but unexpended.

Held unnecessary that action be for breach of

written contract in order to recover. Action for

money had and received in proper form and no

variance because it appeared from evidence that ac-

count accrued under written contract.

PJiippen V. Morehouse, 15 N. W. (Mich.) 895:

Plaintiff by written contract purchased of defend-

ant for $1,500 all his pine timber estimated at so

many feet, with agreement that defendant should

refund any deficiency under estimate when lumber

measured. Plaintiff sued for $600 deficiency in aic-

tion of assumpsit under common count. Held that

case was properly made under common count; that

promise contained in contract to return money for

deficiency was wholly unnecessary and no more than

law would imply; that the contract was competent

testimony to show defendant's receipt of monej^

extent of plaintiff's claim, and explain defendant's

possession of money.
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Pettihone v. Pettibone, 4 Daj^ (Conn.) 175:

Defendant received from plaintiff two promissory

notes and gave writing acknowledging receipt of

such notes to collect or return, and promising to

account for or return them when demanded. De-

fendant afterwards received money for notes but

refused to pay over to plaintiff. Defendant's con-

tention that action should have been an action of

account or on written contract. Held that assiunp-

sit for money had and received would lie.

James Elver Bank v. Weber, 124 N. W.
(KD.) 952:

Findings were that defendant made check against

bank and represented to teller that he had said smu

on deposit, that statement was false and fraudulent

and made with intent to deceive, and that teller, re-

lying upon representation, paid amount of chieck.

It appeared from the evidence that there might have

been an honest mistake upon the part of the defend-

ant. The appellant court, however, regarded this as

immaterial

:

At page 954:

*'It is enough that the plaintiff bank in good
faith and by mistake of fact parted with money
to which the defendant was not entitled either

legally or morally. The facts do not present a
case of the pa\Tnent of money to adjust a dis-

puted claim, nor do they present a case of vol-

untary payment calling for an application for

the doctrine amiounced by the authorities cited

in appellant's brief. In the light of the facts

found, an implied promise on defendant's part
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to pay such money arose immediately upon tlie

payment by plaintiff of the last check."

Kaliski v. Kaufman, 114 N. Y. S. 811

:

Debtor sent by mail to creditor check for part

payment. Claim was placed in hands of attorney

for collection, who demanded payment in full and

told debtor that he supjDOsed defendant would return

check. Debtor thereupon paid attorney in full and

subsequently defendant collected check. Held over-

payment recoverable as payment made under mis-

take of fact, though debtor after paying full amount

failed to stop ipajment of check; that it was not a

case of mistake of plaintiff alone; that defendant's

agent, the attorney, was evidently laboring under

same mistake; that if defendant him.self knew the

check had been received and kept the agent in igno-

rance of the fact, that case was one where defendant

knowing that plaintiff was mistaken, sought to take

unfair advantage ; that if this was defendant 's posi-

tion he was precluded from denying that he under-

stood circumstances in any other sense than that in

which agent and plaintiff understood them.

First National Bank v. Pickens, 104 S. W.
947:

Plaintiff paid note to bank after note for which

it was held as collateral had been paid. Held that

plaintiff might recover as for money had and re-

ceived. Plaintiff proceeded as upon a deposit which

bank refused to pay on demand. Held that although
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complaint contained unnecessary allegations there

was enough properly pleaded to sustain proof of-

fered.

Crigler v. Duncan, 99 S. W. (Mo.) 61:

Discussion of relevancy of evidence of a contract

in an action for money had and received. Held that

the allegations of contract were merely by way of

inducement and that gravamen of action was merely

for possession of money which the defendant was

not equitably entitled to retain.

Kingston v. Eltinge, 40 N. Y. 391:

Action for money paid under mistake of fact.

The defendant had obtained judgment against a

party and plaintiff had subsequently obtained judg-

ment against the same party. Writ of execution

was issued upon the defendant's judgment and de-

livered to the sheriff. Later writ of execution was

executed upon the plaintiff's judgment and delivered

to the sheriff. After the 60 days had expired within

which the first writ could be levied the sheriff made

a levy upon the personal property of the common

judgment debtor which proved insufficient to satisfy

both judgments. Out of the proceeds he first satis-

fied the defendant in full, and then delivered the

remainder to the plaintiff, neither party knowing

that the execution on defendant's judgment had run

out before the levy but supposing the contrary.

Held that plaintiff could recover. Quoting at page

396:
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*'Care and diligence are not controlling ele-

ments in the case. It is a question of fact,

merely. The inquiry is, are the parties mutu-
ally in error, and did they act upon such mutual
mistake, not whether they ought so to have
acted. If, in consequence of such mutual mis-

take, one party has received the property of the

other, he must refund, and this without refer-

ence to vigilance or negligence."

At page 399:

"It is an ordinary result of the transaction,

that the party receiving has incurred liabilities

or paid money which he would not have done,

except for the receipt of the money. I find no
case, however, in which this has been held to

relieve him from the performance of his duty.

In the present case, the one party or the other,

upon the facts found, will lose his debt. By
canceling their judgment, the respondents will

have lost an available security. By failing to

receive the amounts due to them upon their

subsisting executions, the appellants will have
lost their debt. One party or the other being

compelled to lose, the question is, which shall

it be. The answer given by the authorities is,

that the party having the legal right must pre-

vail."

The proof clearly showed that the draft had never

teen paid, and the plaintiff was entitled to have its

money Ijack.

True, as against its cause of action, the defendant

might have offset or counterclaimed any claim for

damages which it had; but it made no such claim.

Its defense was based wholly on a technical claim

of failure to comply with an alleged condition prece-

dent which it could not create and set up.
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Moreover, it now appears from Spencer's testi-

mony (Rec, 218-219), that at all the times when

he was pressing the plaintiff to pay his bank the

amount of the draft, the draft and all rights had

been re-acquired by the Centennial Mill Company,

so that the defendant had no interest whatever in

either draft or money. In fact it never had any

responsibility in the matter because of the guaranty

which it made a condition precedent to its accepting

any of the Centennial Mill Co.'s drafts on oriental

parties (Rec, p. 207).

The complaint as against a motion for nonsuit

should have been taken as amended so as to allege

that when the money was paid, the defendant had

no right to either draft or money.

None of the parties could have suffered any in-

jury which plaintiff was required to answer for,

because, although the draft was lost, it was easy

enough for the Centennial Mill Co., which had be-

come the owner of it, to sue Clarkson & Co. on it,

for there was abundant available proof that it had

been accepted, was unpaid, had been deposited in

the mail, and had been lost, while the goods for the

value of which the draft had been accepted by Clark-

son & Co. had been taken possession of and used

by them.

Or, the Mill Company could, without the draft,

have sued Clarkson & Co. for the value of the flour,

which they had received but had not paid for.
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Or if, in fact, the Mill Company was ignorant that

Clarkson & Co. were the steamship's agents at Port

Arthur, it could have sued the ship's agents at

Seattle, libeling the ^'Hyades" at her next call at

any American port, for allowing the consignees of

the flour to take possession of it without production

of the bill of lading.

But by concealing the fact that it had ceased to

have any interest in the draft and documents, de-

fendant induced plaintiff to believe that it was, per-

haps, bound by rules which govern the relations of

forwarding and collecting banks ; whereas, under the

real facts, it was merely the gratuitous bailee of

some papers convenient but not necessary to the

Mill Company in asserting its claim against the two

parties who were really responsible to it.

To the Mill Company which was the real owner of

the draft during all the time when defendant was

demanding, and when it finally received the plain-

tiff's money, a protest of the draft was of no mo-

ment. The sole purpose of a protest and notice of

dishonor is to give notice to endorsers or parties

primarily liable in some way. But there was no

such liability as between Clarkson & Co. and the

Mill Company. The payee of a note or the drawer

of an accepted draft does not protest it upon non-

payment, unless there are endorsers to be held.

We mentioned above that plaintiff was merel}^ the

gratuitous bailee of the papers. The plaintiff's

letter of 27/9 November, 1904 (Rec, p. 152), trans-
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mitting the supposed proceeds of the draft deducted

$181.10 for collection and transmission charges. But

defendant immediately called its attention to a copy

of the draft which stipulated that the full $36,194.80

should be paid in Seattle, quoting: "with 6% to date

" of return of funds in Seattle; all collection and
** exchange charges to be paid by drawee" (Letter,

Rec, p. 154) ; and the charges and interest were re-

mitted by return mail in the sum of $2,298.49 (Let-

ter, Eec, p. 155). Therefore for all its trouble and

expense plaintiff received nothing.

Much w^as made in the defendant's letters and in

the case generally, over the fact that while the draft

and protest were returned, the other "documents"

were retained. But if there ever was anything in

the point that Clarkson & Co. were not entitled to

possession of the flour until payment of the draft,

all claim that the draft and "documents" should

have been returned together must be given up; be-

cause to return the "documents" was to abandon all

idea of claiming and disposing of the flour. Holding

the "documents", if the flour had been intact, the

defendant could have directed the Port Arthur

branch to take possession, and store or sell it out,

for account of the draft; but with the "documents"

gone no such remedy would be possible.

All of which fits in smoothly with the actions of

the respective parties. Referring to Exhibit 1

(Rec, p. 84) we find that the only direction given

by defendant, when forwarding the draft for collec-
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tion, was "documents to be delivered on payment".

Nothing was said as to what was to be done with the

"documents" in case of non-payment. And, there-

fore, immediately on its receipt of the draft and

"documents" the Port Arthur branch in its ac-

knowledgment thereof (Rec, p. 67) called defend-

ant's particular attention to certain rules of practice

which it proposed to follow in such cases unless

specially instructed otherwise, thus

:

"(2) When sending us for collection docu-

ments and bills, or only documents, clearly state

in your letter accompanying same whether in

case of dishoner (a) both bills and documents

are to be promptly returned with the relative

deed of protest, or (b) if the bill is to be re-

turned and the relative documents are to be

kept here at your disposal, or (c) if the goods

are to be stored by us and fire insurance is to

be recovered pending receipt of your instruc-

tions.
'

'

No attention was paid by defendant to this notice;

and appended to all the letters notifying defendant

of the non-payment and protest of drafts, will be

found the statement:

"The shipping documents are being kept here

pending receipt of your instructions" (Rec, pp.

98, 122, 132).

The only obligation upon the collecting bank was

to take ordinary care of the draft and "documents"

and return them in the ordinary way, by mail, if

the occasion demanded. No mere technical failure

could be ground for imposing on an uncompensated
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collecting bank such a penalty as that proposed to

be exacted in this case, viz.: the forfeiture of the

entire amount.

*'The inquiry is, are the parties mutually in

error, and did they act upon such mutual mis-
take—not whether they ought to have so acted.

If in consequence of such mutual mistake one
party has received the property of the other
he must refund and this without reference to

vigilance or negligence/'

Kingston Bank v. Eltinge, supra.

Defendant demanded payment of $38,311.19, not

even rebating the actual expenses plaintiff had in-

curred, because it insisted that that amount had

been paid to the Port Arthur branch for its use;

and plaintiff paid it over, because it was forced to

believe the allegation to be true.

Defendant itself did not in the subsequent corre-

spondence contend for any other than an equitable

rule. July 13, 1906 (Rec, p. 165), it said:

"We expect to do whatever is equitable in

the premises, but the equities must be clearly

defined and proven before we feel prepared to

make a refund."

It was for the jury to determine under the evi-

dence, whether the equities were ''clearly defined"

or not.

Similar expressions are contained in its letters of

Aug. 4, 1906 (Rec, p. 169), Aug. 20, 1906 (Rec,

p. 172), Oct. 8, 1906 (Rec, p. 176), and Jan. 24,

1907 (Rec, p. 176).
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Errors as to Exclusion of Evidence.

FIRST EBSOB.

Interrogatory 13, addressed to witness Friedberg,

was:

''State, if you know whether Clarkson & Co.

accepted said draft, and if they did at what
date?
"Answer: Yes, Clarkson & Company ac-

cepted said draft on January 17/30, 1904."

Counsel for defendant moved to strike out the

answer for the reason that the only way a draft

could be accepted would be by some instrument in

writing.

The motion to strike was granted (Rec, p. 49).

Exception was taken and allowed.

We contend that this ruling was erroneous, and

although the same character of testimony was called

out on the cross-examination of Friedberg (Rec,

pp. 66-7), and upon the cross-examination of Droz-

dov (Rec, p. 103) we desire to present the reasons

for our exception here, in view of another trial.

Of course the acceptance was in writing, and Droz-

dov so stated; but the writing was lost, and even if

the suit had been upon the acceptance, the oral

method of proof would have been admissible. But

the suit was not upon the acceptance, and the fact

of acceptance was being established merely for the

purpose of showing the treatment the draft received

at the hands of the Port Arthur branch, in anticipa-

tion of the claim that there had been negligence in

the matter of presentation and acceptance. It also
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fixed the due date of the paper. As between these

parties it was not necessary that at any time during

the trial either the draft or its acceptance should be

presented, as no claim whatever was based upon

either.

Moreover, the answer was proper in any case, as

a general statement of a fact. Cross-examination

could have developed whether the act of the agent

of Clarkson & Co. amounted to an acceptance or not.

SECOJfD ERROR.

In like manner, to show the treatment the branch

gave the draft, and the record it made of its proceed-

ings, Friedberg was asked about the books kept by

the branch, and he answered describing them and

stated that they were kept correctly (Rec, p. 48).

In response to Interrogatory 33 (Rec, p. 53) he

produced the book containing the record of this

draft, and annexed a copy of the entries to his depo-

sition. Later, and after his cross-examination had

been read, this book entry was offered in evidence,

and upon objection was rejected (Rec, pp. 85 to 90).

The objection was based upon the ground that there

was no proof by the witness that the entries were

made at the time the entries were dated (Rec, p. 89).

But in response to Cross-Interrogatory 3, the witness

had detailed every operation accompanying a collec-

tion draft, and had identified this as a book kept

at Port Arthur (Rec, p. 86).
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The court in a lengthy decision treated the matter

according to rule which prevails when one i3arty is

suing or defending upon a book account, the items

of which, when sufficiently proven are taken as evi-

dence in themselves, which was not this case at all.

We contend that under the statements of the wit-

ness as to correctness of the books, and his explana-

tion as to the manner and time of making entries,

the record of the history of the draft and papers

while in the possession of the bank was admissible.

THIRD ERROR.

In his direct testimony the witness Friedberg pro-

duced the letter copy book of the Port Arthur

branch, and identified therein a letter dated 13/26th

May, 1904, signed by himself, and addressed to de-

fendant (Rec, pp. 54-57). This letter stated that

the draft in question had to be protested for non-

payment and that the "documents" were retained

pending instructions. Enclosures were: "One bill

" (first). One bill (second), One deed of protest''

and a statement of expenses.

The reading of the letter was not objected to at

that time. But at the close of the case it was ex-

cluded. It had been called for, but Mr. Spencer

stated it had not been received (Rec, pp. 203-4).

It was excluded because there was no direct proof

that the original had been addressed, stamped and

deposited in the post office to be transmitted by mail

(Rec, pp. 208-210).
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In the first place, we submit that there was suffi-

cient direct testimony to comply with the above re-

quirements in the absence of the contradiction of

such testimony upon cross-examination. Friedberg,

one of the managers of the bank, and Drozdov, the

bank clerk, who had the matter of writing and send-

ing letters particularly in charge (Rec, p. 91), testi-

fied that the letter was sent (Testimony Friedberg,

Eec, p. 83; Testimony Drozdov, Eec, p. 116).

In the second place this offer was not for the

purpose of proving notice to or of fixing responsi-

bility upon anybody; but merely to show another

fact, viz.: the commission of the draft, with it pro-

test, to the mail in the ordinary way, to avoid the

anticipated charge of negligently retaining it after

its due date. The witness (Rec, 54) was asked to

produce *' an] , letter copy-book of the Russo-Chinese
" Bank at Port Arthur containng any letters or
*' telegrams addressed or forwarded by said bank to

" the National Bank of Commerce of Seattle". He
answered by producing books containing copies of

all such letters, exhibiting them and appending cop-

ies, and said (Rec, p. 55) *'I beg to attach * * *

' an identified copy of letter dated May 13/26, 1904,

' addressed to the National Bank of Commerce of

' Seattle with which the protested draft for $36,-

' 194.80 was returned" (Rec, p. 56). "The di^aft

' for $36,194.80 with the deed of protest was received

* back from the notary at Port Arthur at the time
' when communication was cut off both at sea and
' land. Under such circumstances the mail could
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" not be forwarded from Port Arthur, and therefore

'' the bank kept the draft with the deed of protest

" in the safe until communication should be re-estab-

" lished." (Rec, p. 83.)

CONCLUSION.

Stripping this case of every non-essential feature,

and considering that every material matter except

the t^aestion of the payment of the draft was agreed

to "by the pleadings; and considering also that under

the evidence produced by the plaintiff there can be

no question whatever that the draft was not paid;

and considering, further, that at all the times when

defendant was urging plaintiff to pay over the

money it claimed had been collected by the Port

Arthur branch, defendant did not have one penny's

interest in the matter or one particle of responsi-

bility concerning the draft, we submit that plain-

tiff's position to urge its equitable right to a return

of its money has been clearly established.

His Honor, the district judge, said in refusing the

new trial, that it was because

''the transaction between the plaintiff and de-

fendant amounts to the settlement of the contro-

versy respecting an alleged liability of the

plaintiff's branch, and proves a binding con-

tract, by the terms of which the defendant can-

not be held to return the money in the present

action, because the plaintiff has failed to prove

that all papers constituting the set of docu-

ments were returned" (Rec, p. 43).
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Was there any thought of making such a '^ con-

tract" in the mind of either party? Do the letters

show contemplation of any such thing? Did plain-

tiff remit $38,412.19 and at the same time undertake

that it would return the draft, with its second, un-

paid, or forfeit that whole sum, when it knew that

the natural course of business would have required

that the draft, if unpaid, should at the time have to

be returned to the remitter Ijy ^nailf And if it had

made any such "contract" must it be held to the

letter of it, when the other party concealed from it

the fact that it no longer had any interest whatever

in the return of the draft; and had no claim to be

paid any sum, whether the draft had been paid or

not?

Are these the equitable results which are said by

the authorities to attend such cases? If they are

not, then the judgment of the court below should

be reversed and a new trial granted.

Respectfully submitted,

T. L. Stiles,

Chickeeing & Gregory,

Attorneys for Plaintiff in Error.
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ON MOTION TO DISMISS WRIT OF ERROR.

This case was set for argument on the 11th day of

October, 1910. The brief of the plaintiff was not served

upon the defendant within ten days preceding the 11th

of October, 1910. The brief of the plaintiff was received

by the defendant on the 4th day of October, 1910. On

the 3d of October, 1910, the defendant moved to dismiss

the case because of plaintiff's failure to serve and file the



briefs within the time provided by the rules of this Court

and proof of the service of said motion is attached to the

motion and on file in this cause.

Rule 24 of the rules of this Court provides

:

1. ''The counsel for the plaintiff in error shall file

with the clerk of this court twenty copies of a printed

brief, and serve upon counsel for the defendant in er-

ror or the appellee one copy thereof, at least ten days
before the case is called for argument."

And Section five of said rule is as follows

:

"When, according to this rule, a plaintiff in error

or an appellant is in default, the case may be dismissed

on motion."

There is a clear violation of this rule on the part of

the plaintiff and the plaintiff is in default and the motion

should be sustained.

ON MOTION TO STRIKE THE BILL OF EXCEP-

TIONS :

The defendant, more than five days prior to the

time fixed by the Court for the hearing of this cause

served its motion upon the plaintiff to strike the bill of

exceptions from the record herein for the reason that

the same was not prepared, served and settled in accord-

ance with the rules of the United States Circuit Court

for the Ninth Circuit, Western District of Washington.

An examination of the method pursued by the plain-

tiff in the attempted settlement of the bill of exceptions



will disclose that the plaintiff was attempting to follow

the provisions of the laws of the State of Washington re-

lating to the settlement of a statement of facts or bill

of exceptions. Section 393, First Remington & Ballin-

ger's Code provides:

'*A proposed bill of exceptions or statement of facts

must be filed and served either before or within thirty

days after the time begins to run within which an ap-

peal may be taken from the final judgment in the cause,

or, as the case may be, from an order with a view to an
appeal from which the bill or statement is proposed.

Provided, that the time herein prer-;cribed may be en-

larged either before or after the expiration, once or

more, but not for more than sixty days additional in all

by stipulation of the parties or for good cause shown and
on such tenns as may be just, by an order of the Court

or Judge wherein or before whom the cause is pending

or was tried, made on notice to the adverse party."

Rule 75 as set forth in the motion provides that a pro-

posed bill of exceptions shall be served upon the ad-

verse party within ten days after the rendition of the ver-

dict or after the entry of the decision.

Counsel for the plaintiff did not seive any proposed

bill of exceptions upon the defendant within ten days

after the entry of the judgment in this cause. The judg-

ment was entered on March 17th, 1910, counsel for both

parties being present. (Record p. 38). On the 11th of

April, 1910, an order was entered extending the time un-

til May 14th, 1910, in which the plaintiff might file and

serve its bill of exceptions (Record p. 44). This order

was entered without notice to tlie defendant and was



made after the expiration of the time within which the

rule provides that a proposed bill of exceptions should be

served uj)on the defendant.

If the plaintiff was proceeding under the provisions

of the State law the application for an extension of time

within which to tile and serve the bill of exceptions was

made in ample time. If the provisions of the State law do

not govern the Federal Court in the settlement of bills of

exceptions, then the application was made after the time

had expired.

The Supreme Court of the United States has held

that the provisions of the State statute regulating the set-

tlement of bills of exception have no application to the

settlemenLof bills of exceptions in the Federal Courts.

In re SlmHarnicase^Gqif i\ Ore S Iron Co., 128 U. S. 544.

We are not unfamiliar with the case of Southern

Pacific Company v. Jolvnson, 69 Fed., 559, decided by this

Court wherein it is stated that the rules of the Court pre-

scribe the time within which bills of exception must be

presented or settled, or rules of procedure, which may be

dispensed with in the discretion of the trial court, pro-

vided the exceptions are seasonably taken and the bill of

exceptions presented at the same term at which judgment

is rendered, and the pendancy of a motion for a new trial

is good ground for the exercise of such discretion in per-

mitting a bill of exceptions to be presented after the time

limited by the rule.



At the time the ex parte order granting the extension

of time was entered, no motion for a new trial was pend-

ing. The petition for a new trial was filed on the 26th of

April, 1910, days after the order extending the time for

the serving of the draft of the bill of exceptions had been

entered. There was no excuse shown as to why an exten-

sion of time should be granted. No reason was presented

to the Court and no opportunity was given the defendant

to object to the enivj of such order.

Wliile the provisions of the rule of Court under the

case last cited may be suspended in the discretion of the

Court in a proper case, it certainly has never been held

that the Court upon an ex parte application, without

notice to the adverse party might take such a step. The

defendant was entitled to be heard at the time the applica-

tion for such extension was made. Whether or not a

proper case for the suspension of the rule was presented

involved a substantial right of the defendant and the

action of the Court in depriving the defendant of such

valuable right was erroneous. The defendant had a

right to rely upon the rule of the Court that if a bill of

exceptions was desired it would be served within the ten

days as provided by the rule and if not so served within

the ten days the plaintiff was justified in assuming that no

bill of exceptions would le prepared and served. We think

the action of the Court in attempting to extend the time

without notice and without any showing of good cause



was a nullity, and would not affect the legal status of the

defendant.

If the order attempting to extend the time for the

service of the draft of the bill of exceptions was ineffec-

tive, then the record conclusively shows that the judg-

ment of the Court was entered at one term of the Court

and the bill of exceptions served and settled at the suc-

ceeding term of the Court. Inasmuch as no legal action

that could bind the defendant was taken until after the

expiration of that term of the Court at which the judg-

ment was entered, then all other proceedings relating to

the settlement of the bill of exceptions were null and void.

Midler v. Ehlers, 91 U. S. 249.

So. Pac. Co. V. Johnson, 69 Fed., 559.

''It would seem that the exercise of the discretion

of the Court in settling a bill of exceptions is limited,

under ordinary circumstances, to the same term in which
the judg-ment is rendered It cannot be done at the sub-

sequent term, except, perhaps, under very extraordinary

circumstances. '

'

So. Pac. Co. V. Johnson, supra.

There are no extraordinary circumstances involved

in this case. AVe think the bill of exceptions should be

stricken.

ON THE MERITS;

The statement of the issues and of the proofs made

by counsel for plaintiff (pages 3 to 30 of their brief) does



not correctly state either the issues or the facts. We

shall not attempt in this connection to segregate the er-

roneous statements made by counsel, but shall content

ourselves with referring to them from time to time in the

progress of our argument.

There are five errors assigned by the plaintiff. (Re-

cord 230-231). The discussion of the action of the Court

in granting a non-suit, contained in the fourth assign-

ment of error, occupies the major part of counsel's brief,

and two propositions are presented. First: If the ac-

tion were one based upon an express contract, plaintiff

shows that such express contract had been complied with

;

and second : That the action was in fact not based upon

an express contract but upon an implied promise to re-

pay money obtained under a mistake of fact.

We shall endeavor in our argument to follow in a

general way the order of discussion adopted by counsel

for plaintiff..

Throughout the trial of the case it was the conten-

tion of the plaintiff that the action was predicated upon

an express written contract,—upon an express promise

on the part of the defendant to pay the money in con-

troversy in accordance with the terms of the contract.

This was the interpretation placed upon the pleadings

by the lower Court at the urgent solicitation of the plain-

tiff. Record pp. 21-23;. And in passing upon the mo-

tion for a new trial, the lower Court said:



"This action was tried and decided by the Court on
the theory that it is an action founded upon a contract in

writing." (Record p. 41).

Counsel in their brief still contend that if the action

be treated as one upon an express contract the proofs

establish the contract and the granting of a non-suit con-

stituted error.

If the action be treated as one upon a written contract

for the payment of inoney. then its determination must be

dependent upon the terras and provisions of the letters

constituting the contract and the performance by the

plaintiff of the conditions imposed upon it by such con-

tract. The four letters constituting the express con-

tract, if any, are found. at pages 152 to 157 of the record.

The first letter is dated November 27, 1904, and is ad-

dressed by the plaintiff' to the defendant. In this letter a

draft for $36,194.80 was enclosed. Among other things

the letter states:

"It remains, however, of course understood that in

case your above remittance proves not to have been paid

for by Clarkson & Companv, you are held responsible

to refund the amount of our today's check.

"We beg to add that we have no knowledge of the

exact conditions established between you and our Port
Arthur Branch for the collection of your documentary
bills and shall therefore have to come back upon the mat-
ter in case we should learn later on that our calculation

is not correct or that we should have deducted other

charges."

On the 5th of December, 1904, the defendant an-

swered this letter, acknowledging receipt of the draft



enclosed. This letter further contains this provision

:

''The draft to this date would amount to $38,312.19,

leaving a balance due us of $2,298.49, which we would re-

spectfully request you remit us by return mail. We upon

our part agree upon return to us of both sets of bills,

showing that the draft has not been paid, to reimburse

you in the sum paid us, provided that we were in no wise

injured by the fact that your Port Arthur Branch has in-

definitely held the bills after their maturity, at which time

they could have been returned to us and we could have

collected from the Steamship Company."

This letter was duly received by the plaintiff and on

December 16, 1904, the plaintiff remitted the additional

sum of $2,298.49, and on January 18th, 1905, acknowl-

edged receipt of the letter of December 16th, 1904. It

thus appears that prior to the second remittance the

plaintiff had knowledge of the condition imposed by the

defendant, and the writing of the letter of December 16th,

1904, enclosing the second remittance conclusively de-

monstrates that the plaintiff assented to the conditions

imposed by the defendant. The plaintiff's first letter

states that it would expect a return of the money if it de-

veloped that Clarkson & Company had not paid the orig-

inal draft. The defendant says

:

"We will not accept the money upon those terms,

but will accept it upon the conditions expressed in our
letter of December 5th." The jilaintiff made no objec-

tion to those conditions,—made no protest against the
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same and remitted an additional sum in response to the

demand contained in the letter of December 5th, 1904,

imposing the conditions.

The plaintiff itself introduced in evidence, as a part

of its case, the two letters above referred to, written by
the defendant to the plaintiff. By doing so the plaintiff

did not establish the allegations of its complaint. On the

contrary, the proof of the plaintiff clearly contradicts

the allegations of the complaint. The evidence introduced

did not establish the allegations of the complaint, and
does not prove, or tend to prove the contract alleged in

the complaint, but on the contrary expressly and specif-

ically controverts and contradicts the terms of the con-

tract set forth by the plaintiff in its complaint. The
proofs shows an entirely different contract from the con-

tract sued upon in the complaint. The eleventh para-

graph of the complaint is as follows

:

"That thereupon and on the 9th day of November,
1904, plaintiff being without- information as to the pay-

ment or nonpayment of said draft, and without means of

information thereof, and to avoid the said threatened suit,

and to keep unstained its honor as a bank, paid to the de-

fendant the sum of $36,013.70, upon condition, never-

theless, that if should thereafter be ascertained that said

draft had not lieen paid, the said sum should be repaid to

it by defendant, to which condition the defendant assented

and agreed in writing.''

The defendant never at any time assented to the

condition expressed in the eleventh paragraph of the

complaint and the proofs show that the condition set

forth in the foregoing paragraph was not consented to

by the defendant.

The contract pleaded is totally different from the

contract proven. There was a fatal variance and the

Court below was right in holding that the written con-

tract sued upon was not proven. Moreover, the burden
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of proof in this case rested upon the plaintiff to establish

not only the non-payment of the original draft by Clark-

son & Company, but the plaintiff was required to prove

the return to the defendant of both sets of bills showing

that the draft had not been paid, and that the defendant

was in no wise injured by the fact that the Port Arthur

Branch had indefinitely held the bills after their maturity,

at which time they could have been returned to the de-

fendant, and to establish the fact that the defendant could

not have collected the amount of the original draft from

the Steamship Company.

The plaintiff was also required to prove the return

to the defendant of the documents accompanying the

draft, viz. : the bill of lading, shipping receipt and insur-

ance policies. All of these things we contend plaintiff

failed to prove.

The testimony of Alexander Freidberg (Record, p.

61) establishes conclusively that the documents accom-

pan^^ng the draft were never returned to the defendant.

He says;

* ''Now the documents are in my possession, and I at-

tach them herewith."
Freidberg was an officer of the plaintiff and had

charge of all of its papers. It is true that the documents
were sent to the Puget Sound National Bank at Seattle

with instructions to deliver them to the defendant upon
the repayment of the money sued for in this action.

There was no unconditional delivery and no uncondi-
tional offer to deliver. The documents were not returned
and no offer to return them unconditionally was ever
made by the plaintiff to the defendant.
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''All bills of lading and transportation receipts of

every kind are hereby declared negotiable and may be

transferred by endorsement of the party to whose order

such check or receij^t was given or issued and such en-

dorsement shall be deemed a valid transfer of the com-

modity represented by such receipt, and may be made
either in blank or to the order of another."

2 Rem-, d BoJ. Code, 3377.

"AMien a bill of lading or warehouse receipt is made
to 'Bearer' or in equivalent tenns, a simple transfer

thereof by delivery conveys the same title as an endorse-

ment."

2 Rem. cf- BaJ. CofU, 3379.

The bill of lading was issued to the Centennial Mill

Company, endorsed by the Centennial Mill Company

and passed by delivery through the National Bank of

Commerce to the Russo-Chinese Bank. The transfer of

the bill of lading and assignment of draft vested not only

the title to the documents but the legal title to the com-

modity covered by the bill of lading to the plaintiff and

the plaintiff was the legal owner and holder not only of

the documents but of the commodity represented by them

at all of the times referred to in the record in this case.

The plaintiff being the holder of the legal title and

the owner thereof and the owner of the commodity, was

the sole and only person who could maintain any action

against the Steamship Company for any negligence or

wrong upon its part.
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The plaintiff was required to prove that the defend-

ant was not injured by the retention of these documents.

On the contrary the. proof shows that the documents were

retained by the plaintiff thus necessarily depriving the

defendant of its right to prosecute an action against the

Steamship Company, if it had any, and by the retention

of the docurnents from May, 1904 until the time of this

trial has n^ionlybeeriinjured by being deprived of this

right during all these years, but it further discloses tfeat

of the documcntc from May, 1901, until the time of this

that the bar of. the statute of limitations has been inter-

posed.

Again, the letter written by plaintiff to defendant of

December 5th, 1904, above referred to, provides for the

return by the plaintiff to the defendant of both sets of

bills. There is no proof in the record that the bills were

ever returned to the defendant. Without proof of the

return of the bills to defendant no action upon the con-

tract can be maintained by the plaintiff.

The proof conclusively shows that the bills were

never received by the defendant. Inasmuch as it was the

duty of the plaintiff to return these bills and deliver them

to the defendant and inasmuch as the proofs show that

they were not returned, the action of plaintiff upon the

express contract must fail.

But the plaintiff contends that the bills were mailed

in the letter of May 13-26, 1904, and that the mailing of
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this letter, if it were mailed, was a compliance with the,

contract to return the bills. The presumption is that if a

letter is duly mailed it was received in due course, but

this is only a presumption, subject to rebuttal. There can

be no question but that the plaintiff's own proofs in this

case show that the letter enclosing, or purporting to en-

close, the bills was never received. The plaintiff had a

right to select any agent that it saw fit for the transmis-

sion of the bills to the defendant. In selecting the method

of sending the bills by mail the plaintiff made the Postal

Department its agent, not the agent of the defendant.

The presumption attaching to letters sent by mail is con-

clusively rebutted by the testimony of Mr. Spencer to the

effect tliat the letter was never received. (Record, p.

203).

We further contend that there is no competent proof

in the record that any letter containing the bills was ever

mailed to the defendant.

The action of the Court in excluding the letter of

May 13-26, 1904, will hereafter be discussed by us, but

for the purpose of showing that the action of the Court

in granting a non-suit ui)on the theory that the action was

predicated upon an express contract, was correct we do

not think we are compelled to rely upon the admissibility

of the letter in which it was claimed the bills were trans-

mitted.

We are not unmindful of the contention on pages 35
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and 36 of plaintiff's brief, that inasmuch as the evidence

shows that the drawer of the draft, the Centennial Mill

Company, had taken up the draft from the National

Bank of Commerce, after its dishonor and before the re-

ceipt of the money on December 5th, 19()4, that the de-

fendant was in no wise injured by the retention of the do

cuments and the failure to return the draft.

This contention is untenable for two reasons. First

:

the plaintiff is suing upon an express contract and

whether the defendant was or was not injured is imma-

terial. Second: even though the Centennial Mill Com-

pany had taken up the draft after its dishonor and before

the payment by plaintiff on December 5th, 19* !4, the Rank

was acting either for itself or as the agent for the Mill

•Company and in either event plaintiff by the retention of

the draft and documents and by the retention of the title

to them and to the commodity covered by them, precluded

either the defendant or the Mill Company from prose-

cuting any action that might have been open to them

against the Steamship Company.

In this connection we desire to call the Court's at-

tention to the ruling of the Court upon the plaintiff's de-

murrer to the second affirmative defense contained in

the original answer. (Record, p. 23). In this defense

it was contended that the plaintiff had been guilty of neg-

ligence in retaining the draft and the accompanying docu-

ments, and that the Bank was negligent in failing to pro-
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test the draft, and that the defendant was damaged. The

Court says:

"These facts do not constitute a valid defense to an
action founded upon an absolute promise in writing to

repay to plaintiff money received in case it should be as-

certained that the branch bank had failed to collect the

draft."

The plaintiff reaped the benefit of this ruling and it

would seem that having elected to treat the action as one

upon an express contract, plaintiff would now be pre-

cluded from contending that the action is one of assump-

set. Even though the allegations of the complaint might

be treated as sufficiently broad to include both an action

of assumpset and one upon express contract, the plain-

tiff in all good conscience should be estopped, after the

case had proceded to trial upon one theory and after a

a non-suit had been granted and the case dismissed, from

urging that the action was one of assumpset.

And if the action is to be treated as one upon an ex-

press contract, then, beyond any peradventure, the proofs

disclose that the ruling of the lower Court in granting a

non-suit was correct. There is no evidence to support

any such theory and the judgment of the lower Court

should be affirmed.

The plaintiff is in no better position if the action

be treated as one of assumpset. In passing upon the mo-

tion for a new trial, the lower Court said:

**I do not assent to the proposition contained in the

plaintiff's argument that tbe defendant became legally
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liable for the money the moment it was paid by the plain-

tiff to the defendant. There was an obligation on the part

of the Branch Bank to return the documents intact if the

payor defaulted in payment. This is so because the docu-

ments, that is to say, the draft, bill of lading and insur-

ance policies, represented the value in the flour shipment,

the holder of the documents being the only one entitled

to possession of the flour or to prosecute an action against

the carrier for non-delivery or misdelivery. By the evi-

dence it appears that the documents have been separated

and there has been no retun], nor offer to return the draft

to the defendant. The Court holds that the transaction

between the plaintiff and the defendants amounts to a set-

tlement of the controversy respecting an alleged liability

of the plaintiff's Branch and proves a binding contract,

by the terms of which the defendant cannot be held liable

to recover the money, in the present action, because the

plaintiff has failed to prove that all papers constituting

the set documents were returned." (Record, p. 43).

It would seem to be immaterial in view of the proofs

and of the allegations of the complaint whether the action

be construed as one of assumpset or as one upon an

express promise to repay money received by the defend-

ant under a mistake of fact. The proofs disclose what

the facts are, and even if it should be admitted that

Clarkson & Company failed to pay the draft, still the

plaintiff would not be entitled to recover as for money

paid under a mistake, because the plaintiff and the de-

fendant, by reason of the contract contained in the let-

ters relating to the demission of the money to the defend-

ant expressly provided that the defendant should not be

required to refund the money until the draft and docu-

ments had been returned to it. Under the ])roofs in this
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case we fail to comprehend how it can be successfully

contended that the plaintiff is entitled to the return of

the money paid to the defendant the very moment after it

was paid.

If money is paid under a mistake of fact, and there is

no agreement that modifies the legal liability, then the

money ^vill become due at once and can be recovered. This

action is differentiated from an action for the recovery

of money paid under a mistake of fact by reason of the

modification of the implied liability to return money paid

under a mistake of fact by reason of the written agree-

ments of the parties that the money was to be returned

to the plaintiff only upon the hapx)ening of conditions ex-

pressed in the written contract. It might very well be

true that a promise to return money paid under a mistake

of fact would not add any additional force to the legal

obligation to return the money, but the facts in this case

are entirely ditferent from the facts of those cases which

hold that a promise adds nothing to the liability to return

money paid under a mistake of fact.

Plaintiff, as we have already shown, consented to the

conditions imposed by the defendant at the time the

money was remitted, and the cases cited by counsel for

plaintiff, pages 38 to 47 of their brief, merely announce

the general rule that where money is paid under a mistake

of fact it can be recovered back without a promise on the

part of the receiver to refund it. The substance of all the
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decisions upon this point cited by counsel may be sum-

marized in the quotation found on page 41 of their brief,

that

:

"The right to recover money paid by mistake is too

well established to require argument and such right is in

no way dependent upon an express admission upon the

part of the party receiving it or upon his agreement to re-

fund. The allegation of such admission and promise in

plaintiff's petition was unnecessary in a statement to

a cause of action and he was not required to sustain it by
evidence. '

'

Fidelity Savings Bank v. Reecler, 120 N., W., 1029

1

We have no fault to find with the rule announced in

the decisions cited by counsel, but such decisions are total-

ly inapplicable to the facts as developed by the proofs in

this case. The legal liability, if any, on the part of the

defendant to return the money in question was certainly

modified by the provisions of the letter of December 5th,

1904, found on page 154 of the record. By assenting to

the conditions imposed by the defendant and by sending

an additional remittance on December 16th, 1904,

(Record, p. 155) the plaintiff must be held to have con-

sented to the modification of the implied legal liability to

return money paid under a mistake of fact and must be

deemed to have assented that the plaintiff could not re-

cover this money until all of the conditions imposed by

the correspondence had been fully complied with upon its

part.
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The plaintiff has not complied with these conditions

imposed by the correspondence. It has not returned the

draft nor the documents. As we have before seen, it has

retained the documents which were of value to the defend-

ant and which might have enabled it to have recovered

the value of the flour from the Steamship Company, if

that company was guilty of negligence in failing to make

a proper delivery thereof. The return by the plaintiff to

the defendant of the draft and documents was a condi-

tion precedent to the commencement ad maintenance of

any action. The action was prematurely brought and can-

not be sustained, and it makes no difference whether the

action be treated as one of assumpset or one of express

contract,—in any event the result of the action must

be dependent upon proofs which have been adduced and

those proofs conclusively show that the plaintiff has neg-

lected and failed up to the present time to comply with

the terms of its agreement to return the draft and docu-

ments to the defendant.

Counsel, however, contend that the letter of May 13-

26, 1904, shows that the draft together with its deed of

protest was returned to the defendant. The proofs show

that the defendant never received the draft so that any

presumption of delivery from mailing is overcome by

plaintiff's own proof.

But the letter is not shown to have been mailed bv
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th€ plaintiff at or about the time alleged or at all, and

while the refusal of the Court to admit this letter in evi-

dence constitutes a separate assignment of error, we

think it advisable to discuss its admissibility in this con-

nection. Throughout the entire argument of counsel they

have assumed that the letter was in evidence and have

drawn their conclusions as to what the proofs show upon

the assumption that this letter was in evidence and that

the proofs show it was mailed in due course at about its

date by the plaintiff to the defendant.

We call the Court's attention to the deposition of Alex-

ander Freidberg (Record p. 310).

''Q. Do you have before you any letter book of the

Russo-Chinese Bank at Port Arthur containing copies

of letters or telegrams addressed and forwarded by said

bank to the National Bank of Commerce at Seattle?

Please exhibit.

A. Yes, I have copies of all letters addressed and

forwarded bv the bank at Port Arthur to the National

Bank of Commerce since 1902. The letters were copies

in general copy-books for divers clients of the former

branch of the Pusso-Chinese Bank at Port Arthur. ^The

said copy-books are here exhibited. See Eixhibits ''A,"

"B," ''C," and ''D," which T certify to be true copies."

This was objected to by the defendant upon the

ground that it only purports to be a copy of a letter from

a copy-book and the correctness and truthfulness of the

copy-book from which the letter was supposed to have

been taken was not shown and there was no proof of the

mailing of the letter and no proof in any exhibit that it

was a copy of a letter from the Russo-Chinese Bank and
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was not the best evidence and was incompetent. That

there was no proof that the original of what this was a

copy was addressed, stamped and deposited in the post

office to l3e transmitted by mail. (Record, p. 209.)

The Court's ruling in excluding this letter was cor-

rect. There was nothing showing that the copy-book con-

tained all of tlie letters of the bank to its correspondents

during the period covered by the book ; there was no proof

on the part, of anyone that the original letter had ever

been copied into the copy-book; there was no proof that

the letters copied into tlie book were mailed ; there was no

proof as to who mailed the letter or when it was mailed

or how it was mailed, or where it was mailed.

Another reason why the letter was properly excluded

is that it is a copy from a copy-book. One of the rea-

sons why credibility is attached to properly proven let-

ter press copy books is that the book itself is produced,

showing that it contains the entire con^espondence of the

party producing it. But we do not have the letter press

copy book in evidence. Tt was not offered in evidence.

Tt was under the control of the plaintiff,—was in fact

owned by it. Tf anything should have been introduced

in evidence the letter press copy book itself should have

been offered. AVe know of no rule of law that permits

a party to offer in evidence a copy of a copy of an original

letter, except by consent of the adverse party, unless it

be shown that the original of the document sought to be
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introduced was not under the control of the party to the

action offering it. No demand was made for the produc-

tion of the original letter at any time.

" It is held that the contents of a document should not

be stated in a deposition, but it should be made an ex-

hibit and attached to the deposition, and exhibits and

papers referred to in a dei>osition cannot be read as part

thereof unless they are properly attached to the deposi-

tion. If the original is not controlled by the witness

or is of such a character that it cannot be suffered to go

with the deposition, a copy may be used."

2 Elliot on Evidence, Sec. 1163.

"Where an original bill of lading is in the posses-

sion and under the control of the plaintiff, it is error to

admit in evidence on behalf of the plaintiff a copy. Or

if a copy be admitted and it afterwards appears that the

original is in the hands of the plaintiff, the copy should

be withdrawn."

Gimhe.l v. Hnffotd, 46 Tnd.. 125.

And so in this case the letter press copy-book might

under certain circumstances have been admissible, if prop-

erly proven, but a copy from a copy-book certainly was not

admissible in view of the fact that the letter press copy-

book belongs to the plaintiff and was in its possession and

under its control.

No demand was made for tlie production of the orig-

inal letter. If the plaintiff had laid the foundation for

the introduction of secondary evidence, then such second-

arv evidence would have been the best evidence and the
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letter press copy book would have taken the place of the

original letter and might have been introduced. But it

was not offered in evidence. No showing was made that

it was not under the control of the plaintiff. Without

such showing that the evidence sought to be introduced

could not be procured because it was not under the con-

trol of the party a copy of the secondary evidence was

inadhiissible.

''Where a witness living out of the jurisdiction of

the Court refuses to attach an original paper writing in

his possession to his deposition, a copy may be attached

and given in evidence."

Thorn. V. Wilson, 27 Ind., 370.

Here there is no refusal on the part of anyone to

permit the letter press copy-book to be attached.

"The rule rec[uiring the production of the best evi-

dence of which the case in its nature is susceptible is

adopted for the prevention of fraud, and is essential to

the administration of justice. It denies the admission
of all evidence substitutionary^ in its nature, until it is

shown to the satisfaction of tlie Court that the primar>^
evidence is unobtainable by the parties."

Packing Co. v. Cannon, 31 Fed., 313.

The best evidence obtainable was the letter press

copy-book. Evidence in substitution of the letter press

copy-book was not the best e^ddence obtainable and the

Court was right in rejecting the copy.
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In the case of Burlington Lumber Company v. White-

breast, 23 N. W , 674, the Court says:

"The rule requiring notice to the party holding their

custody for the production of the documents wliich the

other party desires to introduce in evidence is admitted

by counsel", but they insist that there is an exception

thereto, when the party upon whom notice should be

served admits the loss or destruction of the documents.

The position of counsel is based upon their view of the

reason for the rule which is that the notice is required

in order to enable the party holding a document to make
search for it and produce it. They conclude that if its

loss or destruction be admitted, the reason of the rule

ceasing, the rule itself is not applicable to such a case.

But the reason assigned by counsel is not the only one

for requiring notice.

The party holding the ]iaper should be infonned

that it is wanted in order to enable him to produce

evidence as to its contents, or to show that the paper

never had an existence. The notice would indicate the

purpose of his admission to prove its contents if it should

not be produced. Surely the party alleged to have the

paper ought to have an opportunity before the trial, or

a sufficient time before the question of secondary proof

is raised, to prepare his evidence u])on the subject."

Counsel (Brief j). 56) refers to the testimony of

Freidberg and Drozdov as to the fact of the mailing of

the letter May 13-26, 1904. Although Freidberg says the

letter was sent, he does not say he sent it or that he

had any personal knowledge of the fact that it was sent.

It is not his business to attend to the mailing of the let-

ters of the bank. His testimony was purely hearsay and

entitled to no consideration.

The testimony of Drozdov (Record p. 91) is also
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referred to in support of the fact of the mailing of the

letter. Counsel state that it was his business to see to

the mailing of such letters and refer to the record (page

91). The record does not bear them out. He says he kept

the register of the bills of exchange received and sent

to be cashed, wrote to the parties notices in regard to the

receipt of documents and bills to be accepted and paid.

He did not state that it was his duty to attend to the

mailing of the letters of the bank. His testimony, as well

as all other testimony, in regard to the mailing of this let-

ter, is mere hearsay, lliere was no proof on the part of

any witness who had personal knowledge of the mailing

of this letter. There was no proof by any witness whose

duty it was to mail all of the letters of the bank at tlie

period when this letter purports to have been mailed.

Counsel also refers to the testimony of the witness

Freidberg on pages 55 and 83 of the record, where he in

a loose way states that the letters were mailed, but he

shows in the answer to the very first interrogatory pro-

pounded to him that it was not his duty to look after

the mailing of letters but that he was one of the mana-

gers of the bank and could not be expected to look after

such minor details. His evidence was necessarily based

upon what the records of the bank shows. We are con-

vinced that the Court was right in excluding this letter.

It necessarily follows that there is absolutely no proof- of

any kind or character whatever that the draft of the
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documents were ever even mailed to the defendant.

Upon page 47 of their brief counsel say that the

draft had never been paid and that the plaintiff was en-

titled to have its money back. As we have heretofore

shown the right of recovery under the circumstances in

this case does not logically follow from the proof of non-

payment. The plaintiff could not recover until it had

complied with all of the conditions of the contract as con-

tained in the letters relating to the transmission of the

money by the plaintiff to the defendant about December

5th, 1904.

There is another suggestion that we desire to make

as to why a recovery ought not to be granted to the plain-

tiff upon this record. The letter of December 5th, 1904,

provides that the money should not be refunded until it

was shown that the defendant was in no wise injured

by the actions of the plaintiif. As we have seen, by vir-

tue of the assignment of the draft and the bills of lading

to the plaintiff, it became the legal owner of the docu-

ments and of the commodity covered by them. The

plaintiff knew of the arrival of the flour on the Steamship

''Hyades" in the early part of January, 1904; knew that

the flour covered by the documents was delivered at Port

Arthur and was in the possession of Clarkson & Com-

pany. A state of war shortly thereafter existed. During

this period Clarkson was at Vladivostock. He heard that a

former agent of his was attemyHing to sell this flour to



28

Ginsbiirg & Company, representatives of the Russian

Government. Plaintiff was advised through its Vladi-

vostock Branch not to pennit the sale to be consummated

and the plaintiff stopped the sale to Ginsburg and col-

lected from Ginsburg 67,000 rubles, representing about

$34,000 in gold. The defendant could not communicate

with the bank at Port Arthur, but the plaintiff knowing

that the flour in the hands of Clarkson was covered

by documents in its hands and knowing that it had the

legal title to the flour, it manifestly became the impera-

tive duty of the plaintiff to exercise at least ordinary

care and diligence in protecting and preserving the se-

curity covered by the documents. And yet, with full

knowledge of all of the facts, the plaintiff admits that it

sat idly by and allowed a consignee to dissipate and dis-

pose of the flour covered by the documents in its pos-

session.

We submit that the plaintiff did not exercise that de-

gree of good faith and diligence that the law imposes upon

a collecting bank that has the legal title to the security and

by reason of such legal title the power and authority to

have taken possession of the flour and protected all par-

ties in interest. Had the plaintiff exercised only a mod-

erate degree of diligence this loss would not have oc-

curred.

In \aew of these facts it cannot be established that

the plaintiff has shown that the defendant is in no wise
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injured by its method of handling the flour in question.

And the testimony of Clarkson was to the effect (Record

p. 189) that Clarkson & Company owed the Russo-Chinese

Bank at Port Arthur nothing during the months of April

and May, 1904.

The plaintitf during the existence of hostilities in

the early part of the year 1904 ought to be held to a

higher degree of duty in the protection of shipments un-

der its control than under normal conditions.

From the status of the bank account between Clark-

son & Company and the plaintiff (Record pp. 74-75-76) it

appears that Clarkson transacted all of his banking busi-

ness with the plaintiff and that he was constantly def)Osit-

ing with the bank from day to day, and paying money out

as well. He was engaged in the flour business. His

principal trade consisted in the handling of flour. Plain-

tiff must be held to have been known that he was selling

the flour covered by the documents in its hands. It is a

fair conclusion, from the testimony, that all of the money

realized from the sale of the flour covered by these docu-

ments went into the coffers of the Russo-Chinese Bank at

Port Arthur, and it was a violation of the duty owed by

the plaintiff to the defendant to allow the proceeds of

the flour covered by the documents in its possession to

be applied to any other purpose than to the pajinent

of the defendant's draft. It is contrarj^ to fair dealing

to permit the bank to receive the i>roceeds of the sale of
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this particular flour and to either apply it to its own use

or to allow it to be applied to any other purpose than the

payment of the draft which it secured, inasmuch as the

plaintiff at all times had the legal right and power to see

to the proper application of the proceeds of the sale of

the flour. It not only had this power but it had the

power to take physical possession of the flour covered

by the documents and hold the same for the protection of

the defendant.

In view of the proofs it becomes immaterial whether

the defendant was acting in its own behalf in collecting

the amount of the draft from the plaintiff in December,

1904, or whether it was acting as the agent of the Cen-

tennial Mill Company, the duty of the plaintiff to protect

this draft and to see that the flour covered by the docu-

ments was used in the payinent of the draft was a duty

that it owed to the Centennial Mill Company as well as

to the defendant. Certainly it is against every principle

of good faith to permit the plaintiff to receive the pro-

ceeds of this flour, or any portion thereof, for its own use.

To do so is shocking to the conscience. And yet the

record shows that when the bank received from Ginsburg

& Company the 67,000 rubles it placed the entire amount

to the credit of Clarkson & Company upon its books.

In order to neutralize the effect of this testimony, counsel

upon page 29 of their brief, undertake to show that the

plaintiff, on the same day that it received the 67,000
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rubles, paid two drafts of the National Bank of Com-

merce, one for $4136 and one for $16,155.20 (Record pp.

71-72). On page 112 of the record it is shown that the

two last named drafts were paid. Tt is also suggested that

the drafts themselves were secured bj^ documents cover-

ing other flour then in the possession of the plaintiff at

Port Arthur and that the money realized from Ginsburg

was used in paying these two drafts owing by Clarkson

to the defendant.

The letter of the Russo-Ghinese Bank at Port Ar-

thur to the Russo-Chinese Bank at Shanghai under date

of April 16-29, 1904, shows that these two drafts were not

protested when they matured for the reason that the

Notarj^ Public at Port Arthur was absent at the date

of the maturity of the drafts. The absence of the Notary

afforded no excuse for the failure to protest these two

drafts, because under the law merchant in the absence

of the Notary any disinterested person, in the presence

of witnesses might protest a draft for non-payment. The

law governing the protest of bills of exchange for non-

pajnnent in force at Port Arthur in 1904 is presumed to

be the same as the law in the State of Washington. In

the absence of proof to the contra r>^ Section 3544, 2 Rem.

& Bal. Code, provides that a ]>rotest may be made by a

Notary, or by any responsible resident of the place where

the bill is dishonored in the presence of two or more

credible witnesses. Therefore, the absence of a Notary did
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not constitute" an excuse for the failure to protest to two

drafts last mentioned, and by failing to protest the drafts

the plaintiff rendered itself liable upon these two drafts

aggregating something over $21,000, with interest.

By using the money realized from the sale to Gins-

burg flour to pay to the defendant the amount of the two

drafts the plaintiff was, in effect, paying its own debt

out of funds that legally and equitably belonged to the

defendant, all of which is contrary to every principle of

fair dealing.

If we are correct in this position, it necessarily fol-

lows that the sum of 67,000 rubles realized from the Gins-

burg deal were appropriated by the plaintiff to its own

use, and in so doing the plaintiff clearly violated the duty

that it owed to the defendant and furnishes an insur-

mountable obstacle to its right to recover the money paid

by it to the defendant in December, 1904, because, in

paying the money to the defendant at that time the

plaintiff was only performing a solemn duty that it owed

to the defendant and it cannot be said that the plaintiff

has the right to recover money paid under an alleged

mistake of fact when in making such payment it was only

paying to the defendant tliat to which the defendant was

legally and equitably entitled.

In view of these facts it seems to us wholly imma-

terial whether the Mill Company, after the default in the

payment of the draft, gratuitously paid to the National
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Bank of Commerce the amount of the unpaid draft or

whether it did not.

On page 51 of their brief counsel quote a portion of

a letter claimed to have been written by the plaintiff

to the defendant under date of January 9-22, 1905, found

on pages 67 and 68 of the record. Counsel does not quote

all of the letter. The following is the omitted portion

:

"Our bank does not guarantee that the goods be

stored in due time when there is no storage accommoda-

tion obtainable, and takes no responsibility whatever if

same are not landed in perfect condition, nor if the goods

are deteriorating or becoming of lower value in conse-

quence of fluctuations while under our bank's control."

This provision, which counsel says was printed and

attached to all of the letters of plaintiff to defendant,

clearly states in what cases the bank is not responsible

for the goods covered by the documents. It inevitably

follows that in all other cases the bank did assume the

duty of protecting and caring for the shipment, and the

implication is irresistible that in all other cases not ex-

pressly excluded in the letter the bank will exercise

proper control over the goods covered by the documents.

So we are not left to inferences in determining the extent

of the plaintiff's duty to have safe guarded the shipment,

but we have that portion of the letter itself, not quoted by

counsel, which furnishes abundant support for our con-

tention that it was the duty of the plaintiff to have seen

to it that the goods covered by the documents in question

were not allowed to be dissipated by Clarkson. And it



34

cannot be said, as urged by counsel, that the plaintiff was

merely acting as a gratuitous bailee of the papers (Brief

p.. 49). It must be presumed that the plaintiff was being

paid by some one for its services and in its letter it had

impliedly agreed to protect the shipment, except in cer-

tain specified cases, and the facts in this case do not

bring it within the exception.

Throughout the argument of counsel they have as-

sumed that the draft in question was protested on the 2d

of May, 1904. There is no proof of any protest. On the

contrary, there is abundant proof in the record that the

draft was not protested. (Record, pp. 215-217. j The

plaintiff offered to pi ove the protest of the draft, first, by

an alleged copy of the record of A. Belinsky, a notary,

who, it is claimed, protested the draft. Second, by the

introduction of some loose leaves claimed to have been

taken from the original record of said Belinsky. Both of

these offers were excluded by the Court, and properly so.

(Record, p. 217.)

It is not contended that the best proof of the pro-

test could not have been obtained. The plaintiff attempt-

ed to introduce the original record of the notary, and

failing in this the loose statements made by a number

of witnesses that the draft was protested must be treated

as mere hearsay and incompetent and therefore inadmis-

sible. It therefore appears that no protest of the draft

was ever made so far as this record is concerned, and
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there has been no attempt on the part of any witness to

show that the notice of non-payment was ever mailed by

anybody to the Centennial Mill Company, the drawer of

the draft in question.
,

For the foregoing reasons we contend that the ac-

tion of the lower Court in granting a non-suit was cor-

rect and that there was no evidence sufficient to go to

the jury.

We now come to the discussion of the first assign-

ment of error, as shown on page 53 of the brief. The

question objected to was

:

''State if you know whether Clarkson & Company
accepted said draft, and if they did, at what date?

''A. Yes, Clarkson & Companv accepted said draft

on Januar>^ 17-30, 1904."

The defendant moved to strike the answer for the

reason that the only way a draft could be accepted would

be by some instrument in writing and that the acceptance

could not be proven by secondary evidence. Inasmuch as

the acceptance must have been in writing, the only way

to prove it was by the production of the written instru-

ment, or by showing its loss. There was no error in ex-

cluding the testimony.

SECOND ASSIGNMENT OF ERROR:

The Court excluded the book called ''Bills for Collec-

tion" (Record, pp. 55, 88-89). The witness nowhere

stated that this particular book or any other particular
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book was a book of original entry, or that the entries were

made at the times the transactions occurred. They might

have been correctly kept and this might have been a copy

or it might have been a journal. It was not shown to

have been a book of original entry. There is no proof

that it was a book kept in the handwriting of the person

who was at the time authorized to make entries, or that

they were original entries made in due course of business

at the times of the transactions. The Court committed

no error in excluding this book.

There is no error in the record; there was no proof

to go to the jury. Had a verdict been rendered upon

the testimony offered it would have been the duty of the

trial Court to have set it aside. The plaintiff has wholly

failed to show a compliance with the terms of the contract

contained in the letters relating to the transmission of

the money by the plaintiff to the defendant on Decem-

ber 5th, 1904. It has failed to show that in remitting

such money to the defendant it did anything else than pay

to the defendant money justly and fairly owing by the

plaintiff to the defendant. It is clearly shown that the

money that the defendant received was money to which

it was justly entitled.

We earnestly contend that the judgment of the trial

Court was right and should be affirmed.

GEOHGE E. DE STEIGUER,
.1. A. KERR,
E. S. McCORD,

Attorneys for Defendants in Error.
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We shall devote ourselves briefly to a discussion

of the new points raised by defendant in error in

its brief.

ON MOTION TO DISMISS WRIT OF ERROR.

Briefs were filed in strict compliance with Rule

24 ten days before the hearing, and on the same day

copies were served by mail on opposing counsel.

This appears from an affidavit of service on file.



ON MOTION TO STRIKE THE BILL OF EXCEPTIONS.

No time or place was designated for the hearing

of this motion in the notice thereof. The notice was

therefore defective for such insufficiency and irreg-

ularity.

Under such circumstances a dismissal already en-

tered was set aside in Glenny v. Langdon, 94 U. S.

604.

The motion should not be granted for the follow-

ing reasons:

First. The time within which to serve the draft

of proposed bill of exceptions has never commenced

to run because no written notice of decision

has ever been served upon plaintiff. Rule 75

provides that time starts with the rendition of ver-

dict or ten days after written notice of decision.

Since the case was taken from the jury by granting

a nonsuit and there was no verdict, the latter pro-

vision applies. ;

Secondly. There was an order of court extending

the time to file bill of exceptions (Record, p. 44).

Copy of this was served upon defendant with the

proposed bill of exceptions within the time as ex-

tended by said order. Such order was made during

the term that the judgment was entered. It recited

that it was made for good cause shown. At any rate

it would be presumed that the extension was granted

by the court for some good reason.



In City of Seattle v. Board of Home Missions,

138 Fed. 307, this court denied a motion to dismiss

where a bill of exceptions was signed by the trial

judge almost six months after verdict by a jury.

Defendant in error had no opportunity to propose

amendments to the bill, and no copy of the settled

bill was served upon defendant in error until a

month and a half after it was signed by the trial

judge. In the present case a copy of the proposed

bill was served upon defendant within the extension

of time granted by the trial judge and defendant

had full opportunity to propose amendments.

Thirdly. A court has general and inherent power

to suspend its own rules or to except a particular

case from their provisions.

Southern Pacific Company v. Jackson, 60

Fed. 559.

The fact that the trial judge in the present case

did settle the bill of exceptions contained in the

record and certify to its correctness is sufficient

showing of proper suspension of any rule of court.

As stated in City of Seattle v. Board of Home

Missions, supra, in a case of much longer delay,

''Notwithstanding the rules the court did, as

a matter of fact, settle the bill of exceptions con-

tained in the record, and certified to its cor-

rectness. We must, therefore, take it that for

some good reason the court vacated, or at least

relaxed, its rules, and, having certified to the

bill, we must accept it as it is."



Fourthly. Ko difficulty arises from the fact that

the bill was signed duiing a term succeeding the

trial term. For

(a) The order above referred to had been ob-

tained extending the time for filing bill beyond the

trial term.

Ward V. Cochran, 150 IT. S. 597

;

Koewing v. Wilder, 126 Fed. 472 ; and

(b) The petition for nev>' trial" retained jui'isdic-

tion of the case of the trial court, so that the sign-

ing of the bill within the term that the petition for

new trial was decided, as was the case, was entirely

proper.

Tclliis V. Lake Erie etc. Co., 105 Fed. 554

;

Woods V. LiudvaU, 48 Fed. 73;

Merchants Ins. Co, v. Bnckner, 98 Fed. 222.

ON THE MERITS.

First. Plaintiff is not confined to the theorj^ that

its action is on an express contract in writing be-

cause

(a) The complaint is sufficiently broad to cover

either an action on an express or an implied contract.

(b) The reason assigned by the trial court in

ruling on the demurrer to the answer does not con-

stitute the law of the case.

(c) The record shows much evidence which could

only have been introduced on the theory of an action

on an implied contract.



(d) The trial court, in ruling on the motion for

new trial, accepted the theory of an action on an im-

plied contract, saying (page 41) :

"The court, however, has taken another view

of the case in the light of the plaintiff's argu-

ment for a new trial, but without findmg sufd-

cient ground for granting the motion, as it will

be useless to go through the form of a second

trial if the same result is certain."

Secondly. There was no variance between plain-

tiff's pleading and its proof.

(a) If theoiy of action is regarded as upon an

implied contract, this is manifest.

(b) If theory of action upon an express con-

tract is accepted, evidence is reasonably within ex-

press contract alleged, and no objection was made to

introduction of evidence on ground of variance.

"No variance between the allegation in a

pleading and the proof shall be deemed material

unless it shall have actually misled the adverse

party to his prejudice in maintaining his de-

fense on the merits."

Remington & BcUUnger, Code of Washington,

Section 299.

(c) The complaint sets forth somewhat minutely

the facts showing that the payment was made under

a mutual mistake of fact, and if there was any am-

biguity or uncertainty as to the gravamen of the

complaint, it should have been raised by demurrer

thereto. No demurrer was filed to the complaint,

and therefore plaintiff at the trial was entitled to
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introduce evidence wliicli would fit into either an

express or an implied contract, and such proof could

not be a variance from the i)leading.

Tliirdly. If action is upon an express contract,

full compliance with all conditions w^as shown.

(a) The return of the documents w^as not made

a condition precedent to plaintiff's right to recover

by Spencer's letter of December 5, 1904 (record,

p. 154). These documents in themselves were of no

value, being merely evidences of property, and the

manifest intent of Spencer's letter was that he

would repay the money if his bank was not preju-

diced. The return of the docmr.ents was merely for

the purpose of proAdng that fact. To hold that

plaintiff could not recover until the draft had ac-

tually been returned to Seattle would mean that if

the documents had been destroyed and conclusive

proof of that fact shown, nevertheless plaintiff could

not recover. The language of the letter

:

''We on our part agree, upon return to us of

both sets of bills, showing that the draft has not

been paid, to reimburse you in the sum paid us,

provided that we were in no wdse injured by the

fact that your Port Arthur Branch has indefi-

nitelv held the bills after their maturity, at

which time they could have been returned to us

and we could have collected from the Steamship
Company"

shows clearly that the essential requirement imposed

bv Spencer was a showing of non-prejudice and not

the actual return of the documents if their return



would not throw any liglit upon the question of

prejudice.

The manifest intention of both parties was that if

the draft had not in fact been paid the Port Arthur

Branch, the defendant would rejDay. This fact of

non-payment could be shown by the return of the

documents or by any other competent proof. This

understanding created at once an obligation upon

defendant to repay the money if the fact of non-

payment of the draft was proven. The return of

the dociunents was merely one way of showing that

defendant could not be prejudiced by its repaj^nent.

This, however, was not the exclusive way of showing

that fact. Assume that defendant had, upon receipt

of the money, executed a promissory note by which

it agreed to pay to plaintiff the sum of $38,312.10

' upon return to us of both sets of bills showing that

' the draft has not been paid * * * provided

' that we were in no wise injured by the fact that

' your Port Arthur Branch has indefinitely held the

' bills after maturity". It is submitted that upon a

showing that the conditions named in this promis-

sory note as to return of draft had become impossi-

ble of performance, that plaintiff would be at once

entitled to its money.

Plaintiff's proof shows clearh^ that the bills

were not "indefinitely held after maturity", nor

indeed held for any unreasonable time, and it

furthermore shows clearly that the return of both

sets of bills could not have placed before the defend-
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ant any stronger proof of the fact that it had not

been prejudiced than was produced at the trial. It

is manifest that at least the plaintiff so understood

the arrangement, because when it made the second

remittance of $2298.49 for interest and charges, it

said (p. 155) :

"It remains understood that in case your

above remittance proves not to have been paid,

vou declare yourselves ready to refund us these

$2298.40 with the $36,013.70 sent on 27-9 No-
vember plus accrued interest.

'

'

and so also when the draft for $270 was paid (rec-

ord, p. 159), no mention was made by plaintiff of an

obligation on its part to return the draft or docu-

ments.

(b) The drafts were returned.

We have not, as intimated by counsel, discussed

the case on the assumption that the letter accompa-

nying the return of the drafts was introduced in

evidence (see our brief, page 11). Indeed, the ex-

clusion of this letter is made the subject of discus-

sion under our third assignment of error (see brief,

page 55). To show the return of the drafts we rely

upon the direct testimony of Alexander Friedberg

and Alexander Drozdov (see brief, page 34). Charles

Richter testified to the same effect (record, p. 196).

The contention that such evidence was hearsay is

m.anifestly insupportable, especially in the case of

Drozdov (record, p. 91), and wholly immaterial in

any event, since the testimony was introduced with-

out objection on that or any other ground.



The mail was properly used for the return of the

protested draft (Hartford Bank v. Stedman, 3

Conn. 489; Bank v. Lawrence, 1 Pet. (U. S.) 578).

Having adopted the proper channel for notifying

defendant of protest and return of the pro-

tested drafts, no responsibility devolved upon plain-

tiff to show that the drafts were actually received by

defendant.

Bank v. Laivrence, supra.

We would urge further that even if JSpencer's

requirements obliged plaintiff to actually produce

the draft in Seattle, nevertheless the facts were suffi-

cient to go before the jury as showing that the

draft had been lost. That it was mailed at a time

w^hen the city was surrounded and all communica-

tion destroyed, and that it had never been received

although six years had elapsed, would, in the ab-

sence of a counter-showing by defendant, go to prove

such destiniction. If the draft was destroyed, then

the performance of the condition was impossible at

the time that it was imposed. Where there is an

agreement to do an impossible act, neither party

knowing at the time that performance is impossible,

and the agreement is obviously conditioned upon the

possibility of performance, no obligation to do the

act arises thereunder. See 9 Cyc. 627; 9 Cyc. 399

and cases cited; 7 Am. & Eng. Ency. of Law, 115.

(c) The condition for return of bills of ladino:

was sufficiently performed.
&
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Counsel admit at page 11 of their brief that the

bills of lading, invoice, and insurance policy were

sent to the Puget Sound National Bank at Seattle

with instructions to deliver to defendant upon re-

payment of the money sued for in this action. Coun-

sel contend, however, that these documents should

have been delivered to defendant, and that the con-

ditional offer to deliver upon repayment did not

constitute a return.

We submit that the only reasonable interpretation

of this condition, if it be a condition, is that the

return of documents was a condition concurrent with

the repayment of the money and not a condition

precedent.

(d) Proof that defendant was not prejudiced

by any delay was not a part of plaintiff's case in

chief, but injury from delay was a matter of affirm-

ative defense.

The letter of defendant read, "provided that we
" were in no wise injured b}^ the fact that your
" Port Arthur branch has indefinitely held the bills

" after their maturitj^".

The evidence shows that the drafts were not in-

definitely held after their maturity but were re-

turned as promptly thereafter as conditions per-

mitted (see our brief, p. 11). The bills of lading

were held because plaintiff had requested instruc-

tions of defendant as to retaining same upon non-

paTTiient of the draft, and no instructions had ever
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been given by defendant (record, p. 67). But the

evidence shows that defendant was "in no wise in-

jured", for it appears from the testimony of R. R.

Spencer, cashier of defendant, that shortly before

plaintiff had paid defendant the Centennial Mill

Company had taken up the draft and paid the de-

fendant in full therefor (see our brief, p. 27).

Moreover in an unguarded moment counsel admit,

at page 15 of their brief, that if plaintiff is suing

upon an express contract it is immaterial whether

defendant was or was not injured.

(e) Fact that documents were not mailed with

draft was in accordance with known course of busi-

ness. In his opinion on motion for new trial, the

trial judge states that whatever theory of the com-

plaint is accepted it is incumbent upon plaintiff to

return the documents intact. It is apparent that

the effect of the letter of plaintiff of January 9/22,

1904 (record, p. 67) in which plaintiff acknowledged

receipt of the documents from the defendant could

not have been brought to the attention of the trial

court, for it appears therefrom that plaintiff had

requested from defendant instructions as to what

disposition was to be made of documents other than

the draft if the same was dishonored,—whether both

bills and documents were to be promptly returned

with the deed of protest, or the bill returned and

documents kept at defendant's disposal. No in-

structions covering the matter were given by de-

fendant to plaintiff.
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At page 33 of tbeir brief counsel for defendant

take us to task for omitting to quote at page 51 of

our brief a certain portion of tbe above letter. We
submit that same would have been surplusage. We
had already at page 8 of our brief quoted this letter

in its entirety, and we feel confident that a reading

of this letter forms no basis for the meaning given

to Clause 3 thereof by counsel. It is manifest that

the provisions of Clause 3, as to storage, are to be

read in conjunction with Clause 2, and were to apply

only after dishonor of the bill and in the event that

instructions had actually been given by defendant to

plaintiff to store the goods.

Furthermore, witness Friedberg testified without

objection (record, p. 62), that the Port Arthur

Branch, when returning the draft with deed of

protest, notified defendant that the other documents

were kept at the disposal of the remitters.

Fourthly. Any question of negligence upon the

part of plaintiff in collecting the draft is a matter

of affirmative defense and should not be regarded

in determining whether nonsuit was properly

granted.

(a) Plaintiff's case was either for money paid

by mistake of fact or upon an express contract, none

of the conditions of which related to the question of

diligence in collecting the draft. Plaintiff estab-

lished its right to recover either by showing the sit-

uation of pajTuent under mistake of fact or compli-



13

ance with the terms of an express contract. The

lack of diligence in collecting the draft could only

be ground for set-ofL* or counter-claim.

(b) The question of negligence is essentially a

question for the jury. Only in extreme cases will such

question be taken from the jury. National Bank v.

City Bank, 103 U. S. 668. The trial court, not regard-

ing the question of negligence in collecting the draft

as material, did not intend to take any such question

from the jury.

Fifthly. Even assuming that questions of negli-

gence were relevant, there is nothing in the record

to impute negligence to plaintiff. In this connection

Ave shall briefly discuss the different points raised by

defendant.

(a) That there was no competent proof of ac-

ceptance of the draft.

It is true that the court struck out the answer

of witness Friedberg on direct examination in which

he testified that Clarkson & Co. accepted the draft

on January 17/30, 1904 (record, p. 49). This rul-

ing is discussed by us as an error in the exclusion

of evidence (see our brief, p. 53). But although

the testimony of Friedberg was excluded on direct

examination it tvas introduced by defendant itself

on cross-examination of the same ivitness (see rec-

ord, p. 67), and again upon the cros's-examination

of witness Alexander Drozdov (see record, p. 103).
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(b) That there was no proof of protest of the

draft.

The record refutes the contention of counsel in

this regard. It is true that the record of the notary

himself was excluded for lack of sufficient authenti-

cation, but see letter to Port Arthur Notary, record,

p. 55; testimony of Friedberg, record, p. 60, also

record, p. 83; testimony of Drozdov, record, p. 93,

also record, p. 116; testimony of Charles Richter,

record, p. 196. All of this testimonj^ was introduced

without objection from the defendant. It appears

to us conclusive, but if there is any question as to

its weight, that is for the jury.

(c) That it w^as the duty of the plaintiff to pro-

tect the goods covered by the bill of lading.

We submit that counsel have entirely miscon-

ceived the duties of a collecting bank.

Such a bank is the agent of the party from whom
the draft is received for the purpose of its col-

lection.

Morse on Banks and Banking, sec. 214.

Indorsement for collection does not give bank title

to the paper.

Morse on Banks and Banking, sec. 217.

It is true that the bill of lading was endorsed by

the Centennial Mill Company in blank, but this was

not for the purpose or with the intent of transfer-

ring title to the plaintiff but to render the bill of
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lading in such negotiable form tliat when delivered

by the plaintift to Clarkson & Co. upon collection

of the draft title and right to possession of the flour

would both be immediately placed in Clarkson &

Co., for it must be remembered that the bill of lading

was made to the order of the shipper and neither

the Mill Company nor plaintiif knew that Clarkson

& Co. were the agents for the Steamship Company

which carried the flour.

A bill of sale from Centennial Mill Company to

Clarkson & Co. appears in the record (p. 62), and

the insurance policy runs in favor of Centennial

Mill Company (p. 63). It is obvious that no title

to the flour could have been transferred to the

Eusso-Chinese Bank, because that had already been

transferred to Clarkson & Co.

Moreover, in its letter of acknowledgment of the

draft (record, p. 67) plaintiff asked for instructions

in the matter as follows

:

*'2. When sending us for collection docu-
ments and bills or only documents clearly state

in your letter accompanying same whether in

case of dishonor (a) both bills and documents
are to be promptly returned with the relative

bill of protest, or (b) if the bill is to be re-

turned and the relative documents are to be
kept here at your disposal, or (c) if the goods
are to be stored by us and fire insurance is to

be recovered pending receipt of your instruc-
tions.

'

'

In other words, the plaintiff was not to have any

control of or connection with the flour until the pur-



16

chasers, Clarkson & Co., had shown their intention

of not taking the flour by failure to pay the draft

at its maturity. In the meantime, obviously, the

Steamship Company, the shipper's agent for the

transportation and delivery of the flour, was to re-

tain possession and control thereof. If the Steam-

ship Company, without right, delivered the flour to

Clarkson & Co. without warrant before the maturity

of the draft, the Steamship Company and not plain-

tiff must be held liable therefor. The mere cir-

cumstance that Clarkson & Co. were also agents of

the Steamship Company, thus enabling them to get

possession of the flour before they were entitled

thereto is not relevant or material in any manner to

enlarge the responsibility of plaintiff. Indeed plain-

tiff did not know of this circumstance until a time

apparently long subsequent to the time at which

Clarkson & Co. had taken possession of the flour (see

testimony Friedberg, record, p. 51; test. Drozdov,

record, p. 94).

(d) That funds of Clarkson & Co. were received

by plaintiff which should have been applied to the

payment of this draft.

This brings us to a consideration of the Ginsburg

transaction. In our opening brief at pages 28 to

30 we briefly detailed the facts in this connection.

Nowhere does it appear that the flour sold by the

recalcitrant ex-manager of Clarkson & Co. to M.

Ginsburg & Co. was the "Hj^ades" flour. But we

reorard it as immaterial whether it was or not. Cer-
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tainly plaintiff did not know that it was. Plain-

tiff's right to apply the proceeds would not have

been greater even if it had known M. Ginsburg &

Co. paid Clarkson & Co. by a draft on the Port

Arthur Branch (see record, pp. 98, 192). The draft

was for 67,000 roubles. Clarkson & Co. directed

that some 41,000 odd rouUes, or about $20,291, le

applied to the payment of tivo drafts which the plain-

tiff had received at an earlier date from the defend-

ant for collection.

The bank, of course, was controlled by this specific

direction, and had no right to apply the payment to

the general account of Clarkson & Co. or to other

drafts. Indeed, the "Hyades" draft matured on

the same day that the Ginsburg draft was presented:

April 30, 1904, and the two days of grace allowed by

the Bussian law had not com.menced to run, so that

when the Ginsburg money was paid plaintiff had no

reason to suppose that Clarkson & Co. would not

pay the '^Hyades" draft at its maturity.

At the oral argument and in their brief counsel

for defendant object to plaintiff having applied this

m.oney to the payment of the two earlier drafts.

Their argument is at least far-fetched. It is that

these earlier drafts had not been protested at their

maturity, and that therefore plaintiff had become

personally liable therefor. The mere statement of

the above proposition shows that it is relevant, if at

all, only as a defense. Moreover, it appears that the

reason plaintiff did not protest these two earlier
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drafts of defendant at their maturity was that the

one notary in Port Arthur was absent from that

place at their dates of maturity, but that the drafts

were protested as soon as he returned. But counsel

are not content with this apparently only possible

manner of handling the matter and avail themselves

of a strained presumption that the Washington law

would apply, and rely upon a section of the Wash-

ington Code which would have permitted protest by

any disinterested party.

We submit that the law which governs a commer-

cial transaction of this kind is that of the place of

performance, not that of the place where the draft

is drawn, and that in a federal court the presump-

tion, in the absence of evidence of the law of the

place of performance, is that the common law there

governs.

But even supposing plaintiff was negligent in not

having the drafts protested by some disinterested

party at their maturity, defendant would only have

a cause of action against plaintiff for its negli-

gence and an affirmative defense herein, in the event

that it was injured by such negligence. No such

defense is pleaded. Furthermore, defendant was not

injured by such negligence because Olarkson & Co.

thereafter did pay these drafts by directing that

funds deposited with plaintiff should be applied to

their payment. These earlier drafts also repre-

sented flour which had been sold to Clarkson & Co.

by the Centennial Mill Company. Manifestly, there-
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fore, any failure of plaintiff to protest these drafts

at maturity, did not relieve Clarkson & Co. from lia-

bility. The application of a part of the proceeds of

the Ginsburg draft to the payment of these liabil-

ities at the direction of Clarkson & Co. would appear

therefore not only to have been proper but the only

action that plaintiff could have taken in the prem-

ises.

A bank has no right to pay an obligation, simply

because it has funds of the party liable, without the

express direction of that party. A debtor owing

different debts to the same creditor has the right,

even when dealing directly with the creditor, to state

upon which debt a payment made by him shall be

applied.

After the application of some $20,291 as above

out of the proceeds of the Ginsburg draft there re-

mained approximately $12,575.56, deducting from

the draft some 305.80 roubles, incidental charges of

the Port Arthur Branch. The plaintiff had no right

to apply this on the Hyades draft, first, because

Clarkson & Co. did not direct it so to be applied,

and, secondly, because they would have had no au-

thority even from defendant so to . apply it. An
agent for collection cannot accept part payment

without special authority.

Lowenstein v, Bresler, 19 So. (Ala.) 860;

Morse on Bmiks and Banking, sec. 446.
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That Clarkson & Co. were at the time deeply in-

debted to plaintiff (record, 74-76) and that plaintiff

under a right to do so (record, p. 76) applied part of

the money deposited by Clarkson & Co. to this in-

debtedness (which does not appear) become there-

fore entirely inunaterial.

(e) That all documents should have been re-

turned with the drafts.

Plaintiff had asked for specific instructions in

this regard which were not given by defendant. So

far as its being necessary for defendant to have such

documents to bring suit against Clarkson & Co., or

libel the Steamship Company, is concerned, we sub-

mit that that is so manifestly a matter of defense

that it does not require the lengthening of this brief

to permit its discussion. It is obvious, however, so

far as Clarkson & Co. are concerned, that if they

got the flour, as certainly appears from the record,

and as plaintiff claims they did, they were liable ir-

respective of any documents. It is likewise obvious

that if the Steamship Company permitted Clarkson

& Co. to take possession of the flour in violation of

their duty as a carrier to deliver same only upon

presentation of bill of lading, the Steamship Com-

pany would also be liable for any damages which

occurred from such breach of contract. The pos-

session of the documents would not have been at all

necessary to the bringing of such an action. Ad-

mittedly such documents would have been very com-

petent and tell-tale evidence in a suit against the
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Steamship Company, but their possession was not

essential to the bringing of the action, and so far

as their being used as evidence is concerned, they

could have been easily gotten from the plaintiff,

which was, it must be remembered, still holding them

awaiting defendant's instructions.

T. L. Stiles,

Chickering & Gregory,

Attorneys for Plaintiff in Error.
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2 Hans Nielsen vs.

Petition for Removal.

Comes now the petitioner, Northern Pacific Rail-

way Compan}^, defendant in the above-entitled ac-

tion, and respectively shows to this Honorable

Court as follows:

I.

That this action is a suit of a civil nature at com-

mon law to recover the possession of real property

and to quiet title thereto ; that this defendant denies

the claim of title of the plaintiff in the property in

controversy, and denies that the plaintiff is entitled

to the possession thereof; and that said cause of

action is more fully set out in the complaint filed

in the above-entitled court.

II.

That the property in dispute in the above-en-

titled action is a tract of land containing 28.66

acres upon which is situated the main line of the

defendant's railway and its depot and other build-

ings, and that the amount in dispute in the above-

entitled action exceeds and at the time of the com-

mencement of this action exceeded, exclusive of

interest and costs, the sum of $2,000.00.

ni.

That your petitioner. Northern Pacific Railway

Company, defendant in the above-entitled action,

at and before the time of the commencement of this

action, since has been and now is a corporation

duly organized and existing under and by virtue of

the laws of the State of Wisconsin, and was at all

of said time and still is a citizen and resident of the
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State of Wisconsin and was not during any of said

times and is not now a resident of the State of

Washington.

IV.

That the plaintiff in said action at and before the

time of the commencement of this action and at

all times in his complaint mentioned was, since

has been and now is a resident and domiciled within

the State of Washington, and at all such times has

been and now is a citizen and resident of the State

of Washington.

V.

That the controversj^ in this action and every

issue of law and fact therein is wholly between

citizens and residents of different states, and that

the time of your petitioner as defendant in this

action to answer or plead to the complaint has not

yet expired and will not expire until the 20th day

of September, 1909.

VI.

That your petitioner herewith offers a good and

sufficient bond for its entry in the Circuit Court of

the United States for the Ninth Judicial Circuit,

Eastern District of Washington, holding terms at

North Yakima, Washington, on the first day of its

next session of a copy of the record of the above

action and for payment of all costs that may be

awarded in said Circuit Court of the United States

for the Ninth Judicial Circuit, Eastern District of

Washington, holding terms at North Yakima,

Washington, if said court shall hold that this suit

was wrongfully removed to said court.
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Wherefore, this petitioner prays that this Honor-

able Court proceed no further herein and accept

said surety and bond, and cause the record herein

to be removed to said Circuit Court of the United

States for the Ninth Judicial Circuit, Eastern Dis-

trict of Washington, holding terms at North

Yakima, Washington, and it will ever pray.

(Signed) NORTHERN PACIFIC RAILWAY
COMPANY,

By GEO. T. REID,

J. W. QUICK,
CHAS. S. OLEASON,

Its Attorneys.

Address Room 17 N. P. Headquarters Bldg., Ta-

coma, Washington.

State of Washington,

County of Pierce,—ss.

Chas. S. Gleason, being first duly sworn, on oath

deposes and says: That he is one of the attorneys

for the defendant in the above-entitled action; that

the same is a foreign corporation and that he makes

this verification for and in its behalf, being author-

ized so to do; that he has read the foregoing peti-

tion, knows the contents thereof and believes the

same to be true.

(Signed) CHAS. S. GLEASON.
Subscribed and sworn to before me this 13th day

of September, 1909.

(Signed) F. M. HARSHBERGER,
Notary Public in and for the State of Washington,

residing at Tacoma, in said State.

Filed Sept. 16, 1909. George Sayles, Clerk.
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In the Superior Court of the State of Washington,

in and for the County of Kittitas.

No. .

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Bond on Removal.

Know All Men by These Presents: That the

Northern Pacific Railway Company, a corporation,

defendant and petitioner herein, as principal, and

the National Surety Company, a corporation, as

surety, are held and firmly bound unto Hans Niel-

sen, the plaintiff herein, in the penal sum of Five

Hundred Dollars ($500.00) for the paj^ment

whereof, well and truly to be made unto the said

Hans Nielsen, his heirs, executors, administrators

and assigns, said principal and surety bind them-

selves, their successors and assigns and each of

them jointly and severally firmly by these presents.

Sealed with our seals and dated this 13th day of

Sept., 1909.

Upon condition, nevertheless, that whereas the

said Northern Pacific Railway Company, a corpora-

tion, has filed a petition in the Superior Court of

the State of Washington, in and for the County of

Kittitas, for the removal of that cause therein pend-

ing, wherein Hans Nielsen is plaintiff and the
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Northern Pacific Railway Company, a corporation,

is defendant to the Circuit Court of the United

States for the Ninth Judicial Circuit, Eastern Dis-

trict of Washington, holding terms at North

Yakima, Washington.

Now, if the said Northern Pacific Railway Com-

jDany, a coi^poration, shall enter in the said Circuit

Court of the United States for the Ninth Judicial

Circuit, Eastern District of Washington, holding

terms at North Yakima, Washington, on the first

day of the next session, a copy of the record in said

suit, and shall well and truly pay all costs that may
be awarded by said Circuit Court of the United

States for the Ninth Judicial Circuit, Eastern Dis-

trict of Washington, holding terms at North

Yakima, Washington, if said court shall hold that

said suit was wrongfully or improperly removed

thereto, then this obligation shall be void; otherwise

to remain in full force, effect and virtue.

(Signed) NORTHERN PACIFIC RAILWAY
COMPANY,
By CHAS. S. GLEASON,

Its Attorney.

(Signed) NATIONAL SURETY COMPANY,
By W. H. OPIE,

[Seal] Attorney in Fact.

Filed Sept. 16, 1909. George Sayles, Clerk.
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In the Superior Court of the State of Washington,

in and for the County of Kittitas.

No. .

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Order of Removal.

Upon application of tlie defendant, Northern

Pacific Railway Company, a corporation, and upon

the filing of petition and bond praying for the re-

moval of this cause to the Circuit Court of the

United States for the Ninth Judicial Circuit, East-

ern District of Washington, holding terms at North

Yakima, Washington, the Court having considered

the same, approved said bond and being advised in

the premises,

—

It is ordered that the above cause be removed to

the Circuit Court of the United States for the Ninth

Judicial Circuit, Eastern District of Washington,

holding terms at North Yakima, Washington, and

that the record herein be transmitted by the Clerk

of this court to said Circuit Court of the United

States for the Ninth Judicial Circuit, Eastern Dis-

trict of Washington, holding terms at North
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Yakima, Washington, without any further proceed-

ings herein.

Dated this 15 day of August, A. D. 1909.

(Signed) RALPH KAUFFMAN,
Judge.

Filed Sep. 16, 1909. George Sayles, Clerk.

[Certificate of Clerk Superior Court to Record on

Removal.]

In the Superior Court of Kittitas County, Washing-

ton.

^
No. .

HANS NIELSEN,

Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
(a Corporation),

Defendant.

State of Washington,

Count}^ of Kittitas,—ss.

I, George Sayles, County Clerk and ex-officio

Clerk of the Superior Court of Kittitas County,

State of Washington, do hereby certify that the an-

nexed and foregoing are true and correct copies of

the original files in this court, in said cause.

In Testimony Whereof, I have hereunto set my
hand and affixed the seal of said court this 17th

day of September, A. D. 1909,

[Seal] (Signed) GEORGE SAYLES,
Clerk of the Superior Court—Kittitas County

Washington.
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[Endorsements] : Transcript of the Record on Re-

moval from State Court to Federal Court. Filed in

the U. S. Circuit Court for the Eastern District of

Washington. Sep. 29, 1909. Frank C. Nash, Clerk.

By Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY,
(a Corporation),

Defendant.

Notice of Removal.

To the Above-named Plaintiff and to Stallcup &
Keyes and Ray and Dennis, His Attorneys:

You and each of you will please take notice that

on the 15th day of September, 1909, an order was

entered in the above-entitled cause transferring the

same from the Superior Court of the State of Wash-

ington, in and for the County of Kittitas, to the Cir-

cuit Court of the United States for the Ninth Ju-

dicial Circuit, Eastern District of Washington,

holding terms at North Yakima, Washington, and

that the record in said cause on said 15th day of

September, 1909, was on the 29th day of September,
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1909, duly filed in the said United States Circuit

Court.

(Signed) GEO. T. REID,

J. W. QUICK,
CHAS. S. GLEASON,
Attorneys for Defendant.

Received a copy of the foregoing notice of re-

moval this 1st day of October, 1909.

(Signed) STALLCUP & KEYES,
Attorneys for Plaintiff.

[Endorseonents] : Notice of Removal. Filed in

the U. S. Circuit Court for the Eastern District of

Washington, October 14th, 1909. Frank C. Nash,

Clerk. By Edward E. Cleaver, Deputy.

In the Superior Court of the State of Washington,

in and for the County of Kittitas.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Summons.
The State of Washington : To the said Northern Pa-

cific Railway Company, Defendant:

You are hereby summoned to appear within

twenty days after service of this sunnnons upon you,

exclusive of the day of service, and answer the com-

plaint and serve a copy of your answer upon the
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undersigned at the place below specified, and defend

the above-entitled action in the court aforesaid ; and

in case of your failure so to do: judgment will be

rendered against 3'ou according to the demand of the

complaint, which will be filed with the Clerk of said

court, a copy of which is herewith served upon you.

(Signed) STALLCUP & KEYES and

RAY & DENNIS,
Attorneys for the Plaintiff.

314 & 526 California Bldg., Tacoma, Washington.

In the Superior Court of the State of Washington in

and for the County of Kittitas.

No. .

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Complaint.

Comes now the plaintiff and for cause of action

against the defendant herein, complains and alleges

as follows

:

I.

That the plaintiff is a resident of the County of

King, State of Washington.

II.

That the defendant is a corporation organized and

existing by virtue of the laws of the State of Wis-

consin, owning and operating a railway operated by
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steam through the said County of Kittitas, and has

a principal place of business in said County of Kit-

titas.

III.

That on the 25th day of May, A. D. 1881, Section

Twenty-six in Township Twenty North of Range

Fourteen East of Willamette Meridian, together with

other lands adjoining said section were open, un-

occupied lands of the United States and open to

homestead settlers.

IV.

That being in all respects qualified and entitled to

acquire a homestead under the homestead laws of the

United States, and for the purpose of acquiring a

homestead accordingly the plaintiff did, on said day,

enter upon Section 26, and upon the Southeast quar-

ter thereof, and in good faith for such purpose ac-

cordingly occupied and improved the same for a

homestead, and has ever since accordingly been seized

and possessed thereof.

V.

That at said time, when plaintiff made his said

homestead settlement on the said land, there had been

no survey of the same, and for that reason, plaintiff

was unable to make an official filing of his said home-
stead claim upon said quarter section. That he con-

tinued in good faith to remain settled thereon and im-

prove the same until the same was duly surveyed by
the Government of the United States, to wit : in the

year A. D. 1893, and then having in all respects re-

sided thereon and improved the same to entitle him
to have and to hold the same as a homestead, accord-
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ingly made proof thereof in the local land office and

accordingly received his deed of conveyance from the

Government of the United States on the fifteenth

day of March, 1894, and has ever since been and now

is accordingly seized and possessed thereof.

VI.

That in the year 1873, the Northern Pacific Eail-

road Company had filed with the Secretary of the

Interior at Washington, D. C, its map of general

location of its contemplated road through Cowlitz

Pass, thereby leaving the said homestead of plain-

tiff more than forty miles distant from the line of

said general location. That, in the year 1884, said

map of general location was abandoned, no map of

definite location having been filed, and then another

map of general and definite location was filed and

then another map of general and definite location was

filed with the said Secretary, thereby showmg the

line of definite location thereof to run through the

said homestead claim of the plaintiff, and the said

road was accordingly built over and across the said

homestead quarter section belonging to plaintiff.

VII.

That the present defendant, claiming to be a suc-

cessor to the Northern Pacific Railroad Company,

has accordingly, as a tenant by sufferance, occupied a

strip of land of plaintiff's about fifty feet in width

and running in a diagonal course across said quar-

ter section about 3260 feet in length, and still occu-

pies the same.

VIII.

That within the last six years, the said defendant
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has attempted to assert right to said land so occu-

pied by it and in addition thereto to Two Hundred

Feet on each side of the center of said railway track

by building a depot and another building thereon and

by attempting to pay taxes on the same, and has suc-

ceeded over the protest of the plaintiff in inducing

the Treasurer of Kittitas County to accept taxes

thereon from said defendant, and said defendant now

claims right and ownership of said strip of land Four

Hundred Feet in width.

IX.

That the said track has never been enclosed b.y

fence nor otherwise, nor has an}^ part of said Two
Hundred Feet on the sides of the center thereof.

That the quantity of said land now claimed by de-

fendant is in amount 28.66 acres, and the value of

the same is One Hundred Fifty Dollars per acre.

X.

That the plaintiff has demanded of the said de-

fendant compensation for said land, which demand

has been refused, and plaintiff has also dul,y de-

manded possession thereof, which has been refused.

XI.

That defendant is without any deed or paper title

of any kind to said land, or any part thereof, and

said claim of right to said land by defendant is not

founded on any patent deed or color of title nor upon

an}^ right, title or interest in said land or any part

thereof, but is founded solely upon the fact that

plaintiff suffered the Northern Pacific Railroad Com-

pany to occupy the said portion above described mth
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its said railway tracks since the year A. D. 1886, until

the same were taken over by the present defendant

under a claim that the defendant herein is the suc-

cessor of the said Northern Pacific Railroad Com-

pany.

Wherefore plaintiff prays:

1. That said defendant's claim to the said Two

Hundred Feet on the sides of the said track be held

for naught, and plaintiff's title to the said land, and

the whole thereof, be sustained b.y the decree of this

court, and that plaintiff be restored to the possession

thereof, and the whole thereof, unless within a day

to be named by the Court, the said defendant shall by

condemnation proceedings, acquire right to that por-

tion thereof now occupied by said defendant, or may

be required for its use under its railway charter.

2. And for such other and further relief as may

seem just and for his costs and disbursements herein.

(Signed) STALLCUP & KEYES and

EAY & DENNIS,
Attorneys for Plaintiff.

314 & 526 California Bldg., Tacoma, Wn.

State of Washington,

County of Pierce,—ss.

Peter Nielsen, being first duly sworn, on oath de-

poses and says : That he is the duly authorized agent

for the plaintiff in the foregoing action; that he is

acquainted with all the facts stated and alleged in the

complaint ; that he has read the foregoing complaint,

knows the contents thereof, and that the statements

therein alleged are true as he verily believes, and that
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he makes verification for the plaintiff as he is out

of the county.

(Signed) PETER NIELSEN.'

Subscribed and sworn to before me this 30th day

of August, 1909.

[Seal] (Signed) J. CHARLES DENNIS,
Notary Public in and for the State of Washington,

Residing in Tacoma, Pierce County.

[Endorsements] : Complaint. Filed Sep. 22, 1909.

George Sayles, Clerk. Filed in the U. S. Circuit

Court for the Eastern District of Washington,

November 11th, 1909. Frank C. Nash, Clerk. By
Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Demurrer to Complaint.

Comes now the above-named defendant by the un-

dersigned, its attorneys, and hereby enters its ap-

pearance in the above-entitled action and demurs to

the complaint of the plaintiff herein on the ground,

—
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I.

That said complaint does not state facts sufficient

to constitute a cause of action.

II.

That said action was not commenced within the

time limited by law.

(Signed) GEO. T. REID,

J. W. QUICK and

CHAS. S. GLEASON,
Attorneys for the Defendant.

Received a copy of the foregoing demurrer and

copy of petition, bond and order of removal in above

case this 20th day of September, 1909.

(Signed) STALLCUP & KEYES and

RAY & DENNIS,
Attorneys for the Plaintiff.

[Endorsements] : Demurrer to Complaint. Filed

in the U. S. Circuit Court for the Eastern District of

Washington, September 29th, 1910. Frank C. Nash,

Clerk. By Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern

Division.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.
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Opinion.

STALLCUP & KEYES and RAY & DENNIS,

for Plaintiff.

GEORGE T. REID, J. W. QUICK and

CHARLES S. GLEASON, for Defendant.

WHITSON, District Judge.—The discussion of

counsel has taken a wider range than the allegations

of the complaint literally construed would justify,

and for this reason the points made on demurrer

will be considered upon the assumption that it was

intended to fully submit the real issues and to ask

for a decisive conclusion regarding the rights of the

parties. These observations are made in view of

the following : It does not appear when the railroad

was actually constructed. It would seem that the

plaintiff's land has been inadvertently described as

the Southeast quarter of Section Twenty-six, Town-

ship Twenty, North of Range 14 East, for apparently

no controversy could have arisen with the Northern

Pacific Railroad Company over an even section ; and

lagain, the land was designated by stipulation as a

part of Section Twenty-seven in Nelson v. Northern

Pacific Railway Co., 188 U. S. 110, in an action be-

tween the same parties concerning it. The averment

of paragraph six of the complaint as to the land be-

ing without the limits of the general location through

Cowlitz Pass is shown to be in error by reference to

the agreed statement of facts made in the case supra.

(See Statement, p. 110, and Dissenting Opinion,

p. 134.) The facts next mentioned do affirmatively

appear in the complaint

:
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That on the 25th da,y of May, 1881, the described

premises were unsurveyed, public, unoccupied lands

of the United States; that the plaintiff upon said

date, being duly qualified, settled thereon under the

homestead laws and continued in possession until

1803, when the Government surveys were extended,

and, subsequently, upon the proofs required by law,

received a patent dated March 15, 1894. The Railroad

Company filed its map of general route through the

Cowlitz Pass in 18^3, but subsequently in 1884 aban-

doned the line of 1873 and filed a map of general and

definite location running through the plaintiff's

premises, and the road w^as built accordingly.

A distinction has long been recognized, as indeed

it has been clearly pointed out, by the Supreme Court

in acts identical with that under w^hich the defendant

holds, between the grants of land to aid in construc-

tion and those for rights of w^ay. While both are in

praesenti (Railway Company vs. Cook, 165 U. S.

497), yet the condition regarding granted lands,

—

that they were to be free from homestead or other

claims, etc., at the date of definite location,—^does not

attach to the grant of right of way. In Railroad Co.

vs. Baldwin, 103 U. S. 430, this was made clear. The

Court concluded its holding to that effect in this way

:

"We are of opinion, therefore, that all persons ac-

quiring any portion of the public lands after the

passage of the act in question, took the same subject

to the right of way conferred by it for the proposed

road."

In that case Baldwin acquired his right in October,
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1869. The road was not definitely located until Octo-

ber, 1871.

Counsel for the plaintiff seek to avoid the effect

of this holding upon the authority of Railway Com-

pany vs. Cook, supra, but I think the Court has pre-

served the distinction which has been pointed out.

In the Cook case there was under consideration an act

which did not provide for the filing of a preliminary

map. At page 497 it was said

:

*'The grant of the lands and the grant of the right

of way were alike grants in praesenti and stood on the

same footing, so that, before definite location, all

persons acquiring any portion of the public lands

after the passage of the act took the same subject to

the right of way for the proposed road. The ease-

ment and the lands were afloat until by definite loca-

tion precision was given to the grant and the.y be-

came permanently fixed.
'

'

It was because the Railroad Company had defin-

itely fixed the line of its road, and the settler had

acquired his rights afterwards and before the change

in location that the Supreme Court was moved to

find in its favor. That was made more apparent by

the query appearing on page 498 whether a railroad

compan^^ having once made a definite location can,

without legislative permission, make another. This

was not passed upon, but it was concluded that such a

change could not affect the rights of third parties in

the meantime lawfully intervening.

I construe the language appearing in paragraph

six, "that in the year 1884 said map of general loca-

tion was abandoned, no map of definite location hav-
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ing been filed, and then another map of general and

definite location was filed and then another map of

general and definite location ivas filed with the said

Secretary," as repetitious and as not reflecting the

purpose of the pleader to allege that two definite loca-

tions were made. If it was so intended a different

question might be presented; hence my conclusion

that the rule which the Supreme Court applied to

granted lands in the Nelson case, supra, has no appli-

cation to the right of way, and the right of the Rail-

road Company as predecessor in interest of the de-

fendant related back to the date of the granting act.

No decisions have been called to my attention which

hold that the filing of the map of general route pre-

vented the company from subsequently making a

definite location.

As to the statute of limitations. Plaintiff's coun-

sel have admitted that the right of way has been con-

tinuously occupied and used for eighteen years, al-

though it does not definitel}- so appear in the com-

plaint. The statute which defines a tenant by suffer-

ence can certainly have no application to such an

occupancy continuously maintained under claim of

right. It is clearly inferable that the defendant does

claim under the grant although it is not so alleged

in terms.

It follows that the demurrer to the complaint must

be sustained upon both grounds.

[Endorsed] : Opinion on Demurrer to Complaint.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington, December 14th, 1909. Frank

C. Nash, Clerk. By Edward E. Cleaver, Deputy.
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In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NOETHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Order [Sustaining Demurrer to Complaint, etc.].

This cause having been submitted to the Court

upon written briefs by counsel representing the re-

spective parties upon the demurrer of the defendant

to the complaint of the plaintiff, and the Court hav-

ing considered the matter, and being fully advised

in the premises, it is ordered that said demurrer be

and the same is hereby sustained.

It is further ordered that the plaintiff is granted

ten (10) days in which to amend his complaint. To

the making and entering of the foregoing order, the

plaintiff by his counsel duly excepts, and the excep-

tion is allowed.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Order Sustaining Demurrer to

Complaint. Filed in the U. S. Circuit Court for

the Eastern District of Washington, December 18th,

1909. Frank C. Nash, Clerk. By Frank C. Nosh,

Deputy.
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In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY

(a Corporation),
Defendant.

Motion for Judgment of Dismissal.

Conies now the above-named defendant by Geo. T.

Reid, its attorney, and moves the Court for a judg-

ment of dismissal in the above-entitled action and

for costs.

This motion made upon the ground that hereto-

fore the defendant filed in said cause a demurrer to

the complaint of the plaintiff herein, and that said

demurrer was duly submitted to the Court upon

briefs, and that on the 21st day of December, 1909,

the Court entered an order sustaining said demur-

rer and further ordering that the plaintiff be granted

ten (10) days within which to amend his complaint

herein; that more than ten days have elapsed since

the entry of said order and the plaintiff herein has

wholly failed and neglected to amend his complaint

herein.
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This motion is based upon the records and files

herein.

Dated this 24th day of February, 1910.

(Signed) GEO. T. REID,
Attorney for Defendant.

[Endorsements] : Received a copy of the forego-

ing motion this 23d day of February, 1910.

(Signed) STALLCUP & KEYES,
Attorneys for Plaintiff.

Motion for Judgment of Dismissal. Filed in the

U. S. Circuit Court for the Eastern District of

Washington, February 26, 1910. Frank C. Nash,

Clerk. By Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Order of Dismissal.

On this 16th day of May, A. D. 1910, came the

said parties by their respective attorneys, to wit:

Stallcup & Keyes and Ray & Dennis, for the plain-

tiff, and Geo. T. Reid and ,
for the defend-

ant, whereupon the plaintiff having excepted to the
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ruling of the Court on the demurrer of defendant to

the bill of complaint, now decline to amend and elect

to stand by the complaint, whereupon on motion of

the defendant it is ordered and adjudged that the

said cause be and is hereby dismissed and the defend-

ant have and recover of and from the plaintiff here-

in its costs to be taxed by the clerk, to all of which

the plaintiff, by his attorneys except, which excep-

tions are allowed.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Order of Dismissal. Piled in

the U. S. Circuit Court for the Eastern District of

Washington, May 16th, 1910. Prank C. Nash,

Clerk. By Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Assignment of Errors.

Hans Nielsen, the plaintiff in this action, in con-

nection with and as a part of their petition for a writ

of error filed herein, make the following assignment
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of errors which tliey, aver were committed by the

Court in the rendition of the judgment against this

plaintiff appearing upon the record herein, that is

to say:

1. The Court erred in holding and deciding that

the complaint of the plaintiff did not state facts suffi-

cient to constitute a cause of action against the de-

fendant.

2. The Court erred in sustaining the demurrer of

the defendant to the com]3laint of the plaintiff.

3. The Court erred in rendering judgment

against this plaintiff upon the sustaining of the de-

murrer of the defendant.

4. The Court rendered judgment against the

plaintiff whereas judgment should have been ren-

dered in favor of this plaintiff and against the de-

fendant.

Wherefore the plaintiff prays that the said judg-

ment may be reversed.

(Signed) HANS NIELSEN,
By His Attorneys,

STALLCUP & KEYES and

EAY & DENNIS.

[Endorsements] : Assignment of Errors. Filed

May 16th, 1910. Frank C. Nash, Clerk. By Ed-

ward E. Cleaver, Deputy.
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In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Petition for Writ of Error.

And now comes Hans Nielsen, the plaintiff herein,

and says that on the 16th day of May, A. D. 1910,

this Court entered judgment herein in favor of the

defendant and against this plaintiff in which judg-

ment and the proceedings had prior thereunto in this

cause certain errors were committed, to the prejudice

of this plaintiff, all of which more in detail will ap-

pear from the assignment of errors which is filed

with this petition.

Wherefore the plaintiff prays that a writ of error

may issue in his behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

a transcript of the record, proceedings and the

papers in this cause, duly authenticated, may be sent

to said Circuit Court of Appeals.

(Signed) STALLCUP & KEYES and

RAY & DENNIS,
Attorneys for Plaintiff,

528-7 California Bldg., Tacoma, Washington.
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[Endorsements]: Petition for Writ of Error.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. May 16th, 1910. Frank C.

N^ash, Clerk. By Edward E. Cleaver, Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision,

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.

Order Allowing Writ of Error.

This 16th day of May, A. D. 1910, came the plain-

tiff, by his attorneys, and filed herein and jDresented

to the Court his petition praying for the allowance

of a writ of error, an assignment of errors intended

to be urged by him, praying also that a transcript

of the record and proceedings and papers upon which

the judgment herein was entered, duly authenti-

cated, may be sent to the United States Circuit

Court of Appeals for the Ninth Judicial Circuit, and

that such other and further proceedings may be had

as may be proper in the premises.

On consideration whereof, the Court does allow

the writ of error upon the plaintiff' filing a bond ac-
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cording to law in the sum of Three Hundred Dollars.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements] : Order Allowing Writ of Error.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. May 16th, 1910. Frank C.

Nash, Clerk. By Edward E. Cleaver, Deputy.

[Writ of Error.]

UNITED STATES OF AMERICA.

The Honorable, the Judges of the Circuit Court of

the United States for the Eastern District of

Washington, Southern Division.

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of you,

between Hans Nielsen, the plaintiff in error, and the

Northern Pacific Railway Company, a corporation,

the defendant in error, a manifest error hath hap-

pened to the damage of the said plaintiff in error,

as by its answer appears, we, being willing that error

if any hath been, should be duly corrected, and full

and speed justice done to the parties aforesaid in

this behalf, do command you, if judgment be herein

given, that then under your seal distinctly and

openly, you send the records and proceedings afore-

said, with all things concerning the same, to the

United States Circuit Court of Appeals for the

Ninth Circuit together with this writ, so that you

may have the same at San Francisco, California, in

said circuit, on the day of October, next in said



30 Hans Nielsen vs.

Circuit Court of Appeals, that the records and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-

cording to law and custom of the United States ought

to be done,

• Witness the Honorable JOHN M. HARLAN,
Senior Associate Justice of the Supreme Court of

the United States, the 1st day of August, in the year

of our Lord, One Thousand Nine Hundred and Ten.

[Seal] FEANK C. NASH,
Clerk of the Circuit Court of the United States for

the Eastern District of Washington, Southern

Division.

[Endorsed] : Hans Nielsen, Plaintiff, vs. North-

ern Pacific Railway Company, a Corporation, De-

fendant. Writ of Error. Filed in the U. S. Cir-

cuit Court, Eastern Dist. of Washington. Aug. 2,

1910. Prank C. Nash, Clerk. , Dep.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Di-

vision.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.
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Bond on Writ of Error.

Know All Men by These Presents : That we, Hans

Nielsen, as principal, and A. G. Anderson and Peter

Nielsen, as sureties, are held and firmly bound unto

the defendant in error. Northern Pacific Railway

Compan}^, a corporation, in the full and just sum of

Three Hundred ($300.00) Dollars to be paid to the

said defendant, Northern Pacific Railway Company,

a corporation, its attorneys, successors or assigns ; to

which payment well and truly to be made, we bind

ourselves, our heirs, executors and administrators

jointly and severally by these presents. Sealed with

our seals, and dated this 14th day of July in the

year of our Lord One Thousand Nine Hundred and

Ten.

Whereas, lately at a Circuit Court of the United

States for the Eastern District of Washington,

Southern Division, in a suit pending in said court

between Hans Nielsen, Plaintiff, and Northern Pa-

cific Railway Company, a corporation, defendant,.

a

judgment was rendered against the said Hans Niel-

sen and the said Hans Nielsen having obtained a writ

of error and filed a copy thereof in the clerk's office

of the said court to reverse the judgment in the

aforesaid suit, and a citation directed to the said

Northern Pacific Railway Company, a corporation,

citing and admonishing it to be and appear at a ses-

sion of the United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of San

Francisco, in said Circuit, on the day of Octo-

ber next.

Now, the condition of the above obligation is such

that if the said Hans Nielsen shall prosecute said
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writ of error to effect and answer all damages and

costs if he fails to make the said plea good, then the

above obligation to be void, else to remain in full

force and virtue.

Sealed and delivered in the presence of

(Signed) PETER NIELSEN. (Seal)

(Signed) J. CHAS. DENNIS.
(Signed) SOPHIA NIELSEN. (Seal)

(Signed) J. CHAS. DENNIS.
(Signed) HANS NIELSEN. (Seal)

(Signed) J. CHAS. DENNIS.
(Signed) A. G. ANDERSON.

State of Washington,

County of Kittitas,—ss.

A. G. Anderson and Hans Nielsen, being first duly

sworn, each for himself, on oath says that he is not

an attorney or counselor at law, sheriff, clerk or offi-

cer of the court; that he is a resident of the State

of Washington; that he is Avorth the sum of One

Thousand Dollars in separate property, over and

above all his just debts and liabilities and property

exempt from execution.

(Signed) A. G. ANDERSON.
(Signed) HANS NIELSEN.

Subscribed and sworn to before me this 14th day of

July, A. D. 1910.

(Signed) J. CHARLES DENNIS,
Notary Public in and for the State of Washington,

Residing at Tacoma, County of Pierce,

Approved by

(Signed) EDWARD WHITSON,
Judge.
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[Endorsements] : Bond on Writ of Error. Filed

in the U. S. Circuit Court for the Eastern District of

A¥ashington. August 2d, 1910. Frank C. Nash,

Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

HANS NIELSEN,
Plaintiff in Error,

Vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Coi*poration),

Defendant in Error.

Citation on Writ of Error.

The United States of America.

The President of the United States of America to

the Northern Pacific Railway Company, Defend-

ant in Error, Greeting

:

You are cited and admonished to be and appear

in the United States Circuit Court of Appeals for

the Ninth Circuit at the Courtroom of said Court in

the Cit.y of San Francisco in the State of Califor-

nia within Ninety (90) Days after the date of this

citation, to wit, on the day of October, A. D.

1910, pursuant to a writ of error filed in the clerk's

office of the Circuit Court of the United States for

the Eastern District of Washington, Southern Divi-

sion, wherein Hans Nielsen is plaintiff in error, and

you are defendant in error, to show cause, if any

there be, why the judgment in the said writ of error

should not be corrected and speedy justice should
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not be done to the parties in that behalf.

Witness the Honorable JOHN M. HARLAN,
Senior Associate Justice of the Supreme Court of

the United States, the 1st day of August, A. D. 1910.

[Seal] EDWARD WHITSON,
Judge of the United States District Court for the

Eastern District of Washington, presiding in

Circuit Court of the United States for Eastern

District, Southern Division.

[Seal] Attest: FRANK C. NASH,
Clerk U. S. Circuit Court, Eastern Dist. of Wash-

ington.

[Endorsed] : Hans Nielsen, Plaintiff, vs. Northern

Pacific Railway Company, a Corporation, Defend-

ant. Citation on Writ of Error. Filed in the U. S.

Circuit Court, Eastern Dist. of Washington. Aug.

2, 1910. Frank C. Nash, Clerk. .
——, Dep.

In the Circuit Court of the United States for the

Eastern District of Washington, Southern Divi-

sion.

No. 55.

HANS NIELSEN,
Plaintiff,

vs.

NORTHERN PACIFIC RAILWAY COMPANY
(a Corporation),

Defendant.
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Clerk's Certificate to Transcript of Record.

United States of America,

Eastern District of Washington,—ss.

I, Frank C. Nash, Clerk of the Circuit Court of

the United States for the Eastern District of Wash-

ington, do hereby certify that the foregoing type-

written pages, numbered from one (1) to Thirty-

three (33), inclusive, constitute and are a complete,

true and correct cop)^ of the record, papers and all

proceedings had in said action, as the same remain

on file and of record in said Circuit Court, and that

the same which I transmit, constitute my return to

the annexed w^rit of error, lodged and filed in my
office on the 2d day of August, 1910.

I also annex and transmit the original citation in

said action.

I further certify that the cost of preparing and

certifying said record amounts to the sum^ of $19.90,

and that the same has been paid in full by the attor-

neys for the plaintiff.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Circuit Court, at

the City of Spokane, in said Eastern District of

Washington, in the Ninth Judicial Circuit, the 5th

day of August, A. D. 1910, and the Independence of

the United States of America the one hundred and

thirty-fifth.

[Seal] FRANK C. NASH,
Clerk U. S. Circuit Court for the Eastern District

of Washington.
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[Endorsed] : No. 1891. United States Circuit

Court of Appeals for the Ninth Circuit. Hans Niel-

sen, Plaintiff in Error, vs. The Northern Pacific

Eailway Company (a Corporation), Defendant in

Error. Transcript of Record. Upon Writ of

Error to the United States Circuit Court for the

Eastern District of Washington, Southern Division.

Piled August 18, 1910.

P. D. MONCKTON,
Clerk.
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[Names and Addresses of] Attorneys of Record.

PAEKE GODWIN, Nome, Alaska, Attorney for

Plaintiff.

JAS. W. BELL, Nome, Alaska, Attorney for De-

fendant.

In the District Court, District of Alaska, Second Di-

vision.

HENRY LADD,
Plaintiff,

vs.

ROWLEY ANDREWS,
Defendant.

Summons.

The President of the United States of America, to

Rowley Andrews, Greeting

:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the Clerk of said Court, at the city of

Nome in said District, within thirty days from the

service of this Summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint, the plaintiff will apply to the Court for

the relief demanded therein.

Witness, the Honorable ALFRED S. MOORE,
Judge of the said District Court, and the seal of the

said Court hereto affixed, this 7th day of September,

in the year of our Lord one thousand nine hundred
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Creek, a tributary of Dry Creek, at which point is the

initial stake, and this Notice is posted thereon, which

said stake is marked ''Initial Stake No. 1, Corning

Claim"; thence running in a northerly direction and

upstream 1320 feet to a stake marked "No. 2, E. Side

line, Corning Claim"; thence continuing on the same

direction 1320 feet to a stake marked "No. 3, N. E.

Cor. Corning Claim"; thence at right angles in a

westerly direction 660 feet to a stake marked "No. 4

W. Side Line, Corning Claim"; thence continuing in

the same direction 660 feet to a stake marked "No. 5

N. W. Cor. Corning Claim"; thence at right angles

in a southerly direction 1320 feet to a stake marked

"No. 6 W. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 7 S. W. Cor., Corning Claim"; thence

at right angles in an easterly direction 660 feet to a

stake marked "No. 8 S. Side Line, Corning Claim";

thence continuing in the same direction 660 feet to

the Initial Stake and point of commencing. The

said claim being located on the west side of Bourbon

Creek, and adjoining and tied to the westerly side

lines of Creek Claim Nos. 1 & 2, Below Discovery

on Bourbon Creek, in the Cape Nome Mining Dis-

trict, in the District of Alaska, and is hereby named

"Corning Claim," dated and posted on the ground

this 20th day of June, 1902.

Plaintiff further alleges that thereafter on the 15th

day of January, 1909, the original locators and

owners of said "Corning Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of one
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dollar, in which deed of conveyance the said "Com-
ing Claim" is described by metes and bounds the

same as in the original location notice and in the

identical language as above set forth, and is recorded

in Vohune 183, page 242, a record of said Recording

District. Plaintiff further alleges that at all times

herein Gus Neilsen, Otto Nyhus and Charles Johnson,

mining partners imder the name of Nielsen & Co.,

were in full possession of said Corning Claim, and
working and mining the same by permission of and
with the full knowledge, acquiescence and consent of

the said defendant, who agreed to receive, and did re-

ceive, from said Nielsen & Co., 15% royalty of all

the gold extracted from said premises by said Neil-

sen & Co., by and through the work and labor here-

inafter described ; that on the 6th day of July, 1909,

said Nielsen & Co. employed plaintiff to work and
labor on said premises in the mining, development

and improvement thereof at the agreed wages of

$5.00 a day for 381/2 days, and $6.50 per day for 8

days, with board ; that plaintiff duly perfoi^med such

work and labor for the number of days aforesaid, and
at the wages aforesaid, amounting to $214.50, no part

of which has been paid except the said board ; that

plaintiff ceased to labor on said premises August 21st,

1909 ; that on August 26th, 1909, the said Nielsen &
Co. duly surrendered possession of said premises to

defendant; and on August 31st, 1909, plaintiff duly

filed his laborer's lien on said premises for record

in the office of the Recorder for said District, for said

sum, which lien was duly recorded and a copy of

which is hereto attached marked Exhibit "A," and
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made part of this complaint, and that said Corning

Claim is universally kno\^^i by said name through-

out said Recording District, and is generally spoken

of and referred to by said name only, without other

identification ; that during the time of doing and per-

forming said work and labor the defendant was many
times in, upon and through said premises, and at all

times saw and was aware and had full knowledge of

the character and progress of said work and labor,

and permitted, acquiesced in and consented to and

encouraged plaintiff to so do and perform the same

;

and that said defendant did not within thi'ee days

after obtaining knowledge of said work and labor so

bestowed upon said claun give any notice that he dis-

claimed responsibilit}- for the same, or woidd not be

responsible for the same ; nor did he post any notice

in writing to that effect upon any portion of said

claim, or upon any building or other improvement

situated thereon.

Plaintiff says there is now due him for said work

and labor said sum of $244.50, together with $3.25

costs of filing said lien, and a reasonable attorney's

fee therein, for the payment of which he asks a decree

foreclosing said lien and ordering the sale of said

premises for the pajTiient thereof.

For a second cause of action, plaintiff avers that

at all times herein relating to the performance of the

work and labor hereinafter described, the said de-

fendant, Judge Rowley Andrews, was and still is the

owner or rejouted owner of that certain association

placer claim containing about 19.843 acres of ground,

and known and described in the original location
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notice thereof as the "Corning Claim," situated on

the right limit or west side of Bourbon Creek, in the

Cape Nome Mining and Recording District, District

of Alaska, and which notice is recorded in volume

105, page 188, a record of said districts, and the par-

ticular description of said claim as contained in said

notice and the record thereof is in the words and

figures as follows, to wit

:

Commencing at the northwest corner of placer

claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at which point is the

Initial Stake and this notice is posted thereon, which

said stake is marked "Initial stake No. 1, Corning

Claim"; thence running in a northerly direction and

upstream 1320 feet to a stake marked "No. 2 E. Side

Line, Corning Claim"; thence continuing in the same

direction 1320 feet to a stake marked "No. 3 N. E.

Cor., Corning Claim"; thence at right angles in a

westerly direction 660 feet to a stake marked "No. 4

W. Side Line, Corning Claim '

'
; thence continuing

in the same direction 660 feet to a stake marked "No.

5 N. W. Cor., Corning Claim"; thence at right angles

in a southerly direction 1320 feet to a stake marked

"No. 6 W. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 7 S. W. Cor. Corning Claim"; thence

at right angles in an easterly direction 660 feet to

a stake marked "No. 8 S. Side Line, Corning Claim"

;

thence continuing in the same direction 660 feet to

the Initial Stake and point of commencing. The
said claim being located on the west side of Bourbon

Creek, and adjoining and tied to the westerly side



8 Roivley Andrews

lines of Creek Claims Nos. 1 & 2, below Discovery on

Bourbon Creek, in the Cape Nome Mining District,

in the District of Alaska, and is hereby named the

'^'Corning Claim." Dated and posted on the ground

this 20th day of June, 1902.

Plaintiff further alleges that thereafter, on the

15th day of January, 1909, the original locators and

owners of said "Coming Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of One

Dollar, wherein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical language

as above set forth; and which said deed is recorded

in volume 183, page 242, a record of said Recording

District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in full possession of said "Corning Claim," and

working and mining the same by the permission of

and with the full knowledge, acquiescence and con-

sent of the said defendant, who agree to receive, and

did receive, from said partners 15% royalty of all

the o'old extracted from said claim bv them, bv and

through the work and labor hereinafter described;

that on the 15th day of June, 1909, the said partners

employed one Fred Pedersen to work and labor on

said premises in the mining, development and im-

provement thereof, and which consisted in digging

shafts, tunnels, drifts and hoisting, shoveling, and

sluicing dirt, gravel, rock and gold-bearing earth, at
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the agreed wages of $6.00 per day with board; that

said Pedersen duly performed such work and labor

for 68 days at the wages aforesaid, amounting to the

sum of $408.00, no part of which has been paid except

said board; that said Pedersen ceased to labor on said

premises August 21st, 1909; that on August 26, 1909,

said mining partners duly surrendered possession of

said premises to said defendant; that on Septem-

ber 1, 1909, said Pedersen duly filed his laborer's

lien on said premises for record with the recorder

of the precinct in which said premises is situated,

w4iich was duly recorded, a copy of which is hereunto

annexed marked Exhibit "B" and made part of this

complaint; that said "Corning Claim" is widely and

generally known by its said name throughout said

precinct and district, and is always spoken of and re-

ferred to by said name only, without other identifica-

tion, the use of said name being fully sufficient for the

identification of the ground covered thereby; that

after filing said lien with the recorder of the precinct

or recording district as aforesaid, the said Pedersen,

for a valuable consideration duly transferred and as-

signed the same to plaintiff, together with the amount

due and the cause of action arising thereon, who is

now the owner and holder thereof ; that during the

time of doing said work and labor the defendant was

many times in, upon and through said premises, and

at all times saw, was aware of and had full knowledge

of the character and progress of said work and labor

and the improvement of said mine and mining claim,

and permitted, acquiesced in and consented to and

encouraged said Pedersen to so do and perform the



10 Rowley Andretvs

same; and that said defendant did not witMn three

days after he had obtained knowledge of said work,

labor and development so bestowed upon said claim

give any notice that he disclaimed responsibility

therefor and would not be responsible for the same

;

nor did he post any notice in writing to that effect

upon any portion of said premises; nor upon any

building or other improvement situated thereon.

Plaintiff avers that there is now due him on his

second cause of action the said sum of $408.00 for the

work and labor aforesaid, together with $3.25, the

costs of filing and recording said lien, and a reason-

able attorney's fee of ten per cent on said smu, for

the payment of which he prays a decree of foreclosure

and sale of said premises.

3.

For a third cause of action plaintiff avers that at

all times relating to the performance of the work and

labor hereinafter described, the said defendant,

Judge Rowley Andrews, was and still is the owner,

or reputed owner, of that certain association placer

claim containing about 19.843 acres of ground, and

kno\^Ti and described in the original location notice

thereof as the "Corning Claim," situated on the right

limit or west side of Bourbon Creek in the Cape

Nome Mining and Recording District, District of

Alaska, and which notice is recorded in Volume 105,

page 188, a record of said district, and the particular

description of said claim as contained in said notice

in the record thereof is in the words and figures as

follows, to wit

:

Commencing at the noithvrest corner of placer
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claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at which point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake No. 1,

Corning Claim"; thence running in a northerly di-

rection and upstream 1320 feet to a stake marked

"No. 2 E. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 3 N. E. Cor., Corning Claim"; thence

at right angles in a westerly direction 660 feet to a

stake marked "No. 4 W. iSide Line, Corning Claim";

thence continuing in the same direction 660 feet to

a stake marked "No. 5 N. W. Cor., Corning Claim";

thence at right angles in a southerly direction 1320

feet to a stake marked "No. 6 W. 8ide Line, Corning

Claim"; thence continuing in the same direction

1320 feet to a stake marked "No. 7 S. W. Corner,

Coming Claim"; thence at right angles in an east-

erly direction 660 feet to a stake marked "No. 8 S.

Side Line, Corning Claim"; thence continuing in the

same direction 660 feet to the Initial Stake and point

of commencing. The said claim being located on the

w^est side of Bourbon Creek, and adjoining and tied

to the westerly side lines of Creek Claims Nos. 1 & 2

below Discovery on Bourbon Creek, in the Cape

Nome Mining District, in the District of Alaska, and

is hereby named the "Corning Claim." Dated and

posted on the ground this 20th day of June, 1902.

Plaintiff further alleges that thereafter on the

15th d'ay of Januar}^, 1909, the original locators and

owners of said "Corning Claim" under the location

above described, conve^^ed the same by deed to the
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said defendant for an expressed consideration of One
Dollar, wherein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical language

as above set forth; and which said deed is recorded

in Volume 183, page 242, a record of said Recording-

District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in full possession of said "Corning Claim," and

working and mining the same by the permission of

and with the full knowledge, acquiescence and con-

sent of the said defendant, who agreed to receive,

and did receive, from said partners 15% roj^alty of

all the gold extracted from said claim by them,

by and through the work and labor hereinafter de-

scribed; that on the 22d day of June, 1909, the said

Nielsen & Co. employed one Hilmer Anderson to

work and labor on said premises in the mining, de-

velopment and improvement thereof, and which con-

sisted in the digging shafts, tunnels, drifts and hoist-

ing, shoveling and sluicing dirt, gravel, rock and

gold-bearing earth, at the agreed wages of $6.00 per

day, with board; that said Anderson dul}^ performed

such work and labor for 51 days at the wages afore-

said, amounting to the sum of $306.00, no part of

which has been paid, except $30.00 and said board;

that said Anderson ceased to labor on said premises

August 21st, 1909; that on August 26th, 1909, said

mining partners duly surrendered possession of said

premises to said defendant; that on September 1,
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1909, said Anderson duly filed his laborer's lien on

said premises in said amount, for record with the

Recorder of the precinct in which said premises is

situated, which was duly recorded, a copy of which

is hereunto annexed marked Exhibit "C," and made

a part of this complaint; that said "Corning Claim"

is widely and generally known by its said name

throughout said precinct and district, and is always

spoken of and referred to by said name only, without

other identification, the use of said name being fully

sufficient for the identification of the ground cov-

ered thereby; that after filing said lien with the re-

corder of the precinct or recording district as afore-

said, the said Anderson, for a valuable consideration

duly transferred and assigned the same to plaintiff

together with the amount due and the cause of action

arising thereon, who is now the owner and holder

thereof; that during the time of doing said work and

labor the defendant was many times in, upon and

through said premises, and at all times saw, was

aware of and had full knowledge of the character and

progress of said work and labor and the improvement

of said mine and mining claim, and permitted, ac-

quiesced in and consented to and encouraged said

Anderson to so do and perform the same; and that

said defendant did not within three days after he

had obtained knowledge of said work, labor and de-

velopment so bestowed upon said claim, give any

notice that he disclaimed responsibility therefor and

would not be responsible for the same; nor did he

post any notice in writing to that effect upon any

portion of said premises; nor upon any building or
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other improvement situated thereon. Plaintiff

avers that there is now due him on his third cause

of action the said sum of $276.00 for the work and

labor aforesaid, together with $3.25, the cost of filing

and recording said lien, and a reasonable attorney's

fee of ten per cent on said sum, for the payment of

which he prays a decree of foreclosure and sale of

said premises.

4.

FV)r a fourth cause of action i3laintiff avers that

at all times herein relating to the performance of

the work and labor hereinafter described, the said

defendant, Judge Rowley AndrcAvs, was and still is

the owner or reputed owner of that certain associa-

tion placer claim containing about 19.843 acres of

ground, and known and described in the original

location notice thereof as the ''Coming Claim," sit-

uated on the right limit or west side of Bourbon

Creek, in the Cape Nome Mining and Recording Disr

trict. District of Alaska, and which notice is re-

corded in Volume 105, page 188, a record of said

district, and the particular description of said claim

as contained in said notice and the record thereof

is in the words and figures as follows, to wit:

Commencing at the northwest corner of placer

claim No. Three (3) below Discovers^ on Bourbon

Creek, a tributary of Dry Creek, at which point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake Xo. 1,

Corning Claim," thence running in a northerly di-

rection and upstream 1320 feet to a stake marked

"No. 2 E. Side Line, Corning Claim"; thence con-
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tinning in the same direction 1320' feet to a stake

marked "No. 3, N. E. Cor. Corning Claim"; thence

at right angles in a westerly direction 660 feet to a

stake marked "No. 4 W. Side Line, Corning Claim";

thence continuing in the same direction 660 feet to

a stake marked "No. 5 N. W. Cor., Corning Claim";

thence at right angles in a southerly direction 1320

feet to a stake marked "No. 6 W. Side Line, Corning

Claim"; thence continuing in the same direction 1320

feet to a stake marked "No. 7 S. W. Cor. Corning

Claim"; thence at right angles in an easterly direc-

tion 660 feet to a stake marked No. 8 S. Side Line,

Corning Claim"; thence continuing in the same di-

rection 660 feet to the Initial Stake and point of

commencing. The said claim being located on the

west side of Bourbon Creek, and adjoining and tied

to the westerly side lines of Creek Claims Nos. 1 &

2 below Discovery on Bourbon Creek, in the Cape

Nome Mining District, in the District of Alaska, and

is hereby named the "Coming Claim." Dated and

posted on the ground this 20th day of June, 1902.'

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said "Corning Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of

One Dollar, wherein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical language

as above set forth; and while said deed is recorded

in Volume 183, page 242, a record of said Recording

District.
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Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in full possession of said Corning Claim, and

working and mining the same by the permission of

and with the full knowledge, acquiescence and con-

sent of the said defendant, who agreed to receive,

and did receive, from said partners 15% royalty of

all the gold extracted from said claim by them, by

and through the work and labor hereinafter de-

scribed; that on the 19th day of July, 1900, the said

partners employed one Ed Johnson to work and

labor on said premises in the mining, development

and improvement thereof, and which consisted in

digging shafts, tunnels, drifts and hoisting, shovel-

ing and sluicing dirt, gravel, rock and gold-bearing

earth, at the agreed wages of $5.00 per day, with

board; that said Johnson duly performed such Avork

and labor for 31% days at the wages aforesaid,

amounting to the sum of $159.00, no part of which

has been paid except $10.00 and said board; that

said Johnson ceased to labor on said premises Au-

gust 21, 1909; that on August 26, 1909, said mining

partners duly surrendered possession of said prem-

ises to said defendant; that on September 1, 1909,

said Johnson duly filed his laborer's lien on said

premises, for said amount, for record with the re-

corder of the precinct in which said premises is situ-

ated, which was duly recorded, a copy of which is

hereto annexed marked Exhibit ''D," and made a

part of this complaint; that said "Corning Claim" is

widely and generally known by its said name
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tliroughout said precinct and district, and is always

spoken of and referred to b}^ said name only, with-

out other identification, the use of said name being

fully sufficient for the identification of the ground

covered thereby; that after filing said lien with the

recorder of the precinct or recording district as

aforesaid, the said Johnson, for a valuable considera-

tion, duly transferred and assigned the same to

plaintiff, together with the amount due and the cause

of action arising thereon, and is now the owner and

holder thereof; that during the time of doing said

work and labor the defendant w^as many times in,

upon and through said premises, and at all times

saw, was aware of and had full knowledge of the

character and progress of said work and labor and

the improvement of said mine and mining claim, and

permitted, acquiesced in and consented to and en-

couraged said Johnson to so do and perform the

same; and that said defendant did not within three

days after he had obtained knowledge of said work,

labor and development so bestowed upon said claim,

give any notice that he disclaimed responsibility

therefor and would not be responsible for the same;

nor did he post any notice in writing to that effect

upon any portion of said premises, nor upon any

building or other improvement situated thereon.

Plaintiff avers that there is now due him on his

fourth cause of action the said sum of $149.00 for the

work and labor aforesaid, together with $3.25, the

cost of filing and recording said lien, and a reason-

able attorney's fee of ten per cent on said sum, for
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the payment of which he prays a decree of fore-

closure and sale of said premises.

5.

For a fifth cause of action plaintiff avers that at

all times herein relating to the performance of the

work and labor hereinafter described, the said de-

fendant, Judge Rowley Andrews, was and still is

the owner, or reputed owner, of that certain associa-

tion placer claim containing about 19.843 acres of

ground, and known and described in the original

location notice thereof as the "Corning Claim," sit-

uated on the right limit or west side of Bourbon

Creek, in the Cape Nome Mining and Recording Dis-

trict, District of Alaska, and which notice is re-

corded in Volume 105, page 188, a record of said dis-

trict, and the particular description of said claim

as contained in said notice and the record thereof is

in the words and figures as follows, to wit:

Commencing at the northwest corner of placer

claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at which point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake No. 1,

Coming Claim"; thence running in a northerly di-

rection and upstream 1320 feet to a stake marked
"No. 2 E. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 3 N. E. Cor. Corning Claim"; thence

at right angles in a westerly direction 660 feet to a

stake marked "No. 4 W. 8ide Line, Corning Claim";

thence continuing in the same direction 660 feet to

a stake marked "No. 5 N. W. Cor. Corning Claim";
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tlience at right angles in a southerl}^ direction 1320

feet to a stake marked "No. 6 W. Side Line, Corn-

ing Claim"; thence continuing in the same direction

1320i feet to a stake marked "No. 7 S. W. Cor. Corn-

ing Claim"; thence at right angles in an easterly

direction 660 feet to a stake marked "No. 8 S. Side

Line, Corning Claim"; thence continuing in the same

direction 660 feet to the Initial Stake and point of

commencing. The said claim being located on the

Avest side of Bourbon Creek, and adjoining and tied

to the westerly side lines of Creek Claims Nos. 1 &

2 below Discovery on Bourbon Creek, in the Cape

Nome Mining District, in the District of Alaska,

and is hereby named the "Corning Claim." Dated

and posted on the ground this 20th day of June,

1902.

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said "Corning Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of One

Dollar, wherein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical lan-

guage as above set forth; and which said deed is re-

corded in Volume 183, page 242, a record of said

Recording District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firai name of Nielsen & Co.,

were in full possession of said "Corning Claim," and
working and mining the same by the permission of
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and with the full knowledge, acquiescence and con-

sent of the said defendant, who agreed to receive

and did receive from said partners 15% royalty of

all the gold extracted from said claim by them, by

and through the work and labor hereinafter die-

scribed; that on the 23d day of June, 1909, the said

partners employed one John Propovich to work and

labor on said premises, in the mining, development

and improvement thereof, and which consisted in

digging shafts, tunnels, drifts and hoisting, shovel-

ing and sluicing dirt, gravel, rock and gold-bearing

earth, at the agreed wages of $5.00' per day with

board; that said Propovitch duly performed such

work and labor for 51 days and four hours at the

wages aforesaid, amounting to the sum of $252.00,

on which has been paid the sum of $51.50, lea^dng a

balance due and unpaid of $200.50, no part of which

has been paid except said board; that said Propo-

vich ceased to labor on said premises August 21st,

1909; that on August 26, 1909, said mining partners

duly surrendered possession of said premises to said

defendant; that on September 1, 1909, said Propo-

vich duly filed his laborer's lien on said premises,

in said amount, for record with the recorder of the

precinct in which said premises is situated, which

was duly recorded, a copy of which is hereto an-

nexed marked Exhibit ''E," and made a part of this

complaint; that said ''Corning Claim" is widely and

generally known by its said name throughout said

precinct and district, and is always spoken of and
referred to by said name only, mthout other iden-

tification, the use of said name being fully sufficient
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for the identification of the ground covered thereby

;

that after filing said lien with the recorder of the

precinct or recording district as aforesaid, the said

Propovich, for a valuable consideration, duly trans-

ferred and assigned the same to plaintiff, together

with the amount due and the cause of action arising

thereon, who is now the owner and holder thereof;

that during the time of doing said work and labor

the defendant was many times in, upon and through

said premises, and at all times saw, was aware of

and had full knowledge of the character and pro-

gress of said work and labor and the improvement

of said mine and mining claim, and permitted, ac-

quiesced in and consented to and encouraged said

Propovich to so do and perform the same; and that

said defendant did not within three days after he

had obtained knowledge of said work, labor and de-

velopment so bestowed upon said claim, give any

notice that he disclaimed responsibility therefor and

would not be responsible for the same; nor did he

post any notice in writing to that effect upon any

portion of said premises, nor upon any building or

other improvement, situated thereon. Plaintiff

avers that there is now due him on his fifth cause of

action the sum of $200.50 for the work and labor

aforesaid, together with $3.26, the cost of filing and

recording said lien, and a reasonable attorney's fee

of ten per cent on said sum, for the payment of which

he prays a decree of foreclosure and sale of said

premises.

6.

For a sixth cause of action, plaintiff avers that
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at all times herein relating to the performance of

the work and labor hereinafter described, the said

defendant, Judge Rowle}^ Andrews, was and still is

the owner or reputed owner of that certain associa-

tion placer claim, containing about 79.545 acres of

ground, and known and described in the original

location notice thereof as the '

' Corning Claim, '

' situ-

ated on the right limit or west side of Bourbon

Creek, in the Cape Xome Mining and Recording Dis-

trict, District of Alaska, and which notice is re-

corded in Volume 105, page 188, a record of said

district, and the particular description of said claim

as contained in said notice and the records thereof

is in the words and figures as follows, to wit:

Commencing at the northwest corner of placer

claim Xo. Three (3) below Discovery on Bourbon

Creek, a tributar}^ of Dr}^ Creek, at whicli point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake Xo. 1,

Corning Claim"; thence running in a northerly di-

rection and upstream 1320 feet to a stake marked

"Xo. 2 E. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "Xo. 3 X. E. Cor. Corning Claim"; thence

at right angles in a westerly direction 660 feet to a

stake marked "Xo. 4 W. Side Line, Corning Claim";

thence continuing in the same direction 660 feet to

a stake marked "Xo. 5 X. W. Cor. Corning Claim";

thence at right angles in a southerly direction 1320

feet to a stake marked "Xo. 6 W. Side Line, Corning

Claim"; thence continuing in the same direction

1320 feet to a stake marked "Xo. 7 S. W. Cor. Corn-
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ing Claim"; thence at right angles in an easterly

direction 660 feet to a stake marked "No. 8 S. Side

Line, Corning Claim"; thence continuing in the same

direction 660 feet to the Initial Stake and point of

commencing. The said claim being located on the

west side of Bourbon Creek, and adjoining and tied

to the westerly side lines of Creek Claims Xos. 1 &
2 below Discovery on Bourbon Creek, in the Caj)e

Nome Mining District, in the District of Alaska, and

is hereby named the "Corning Claim." Dated and

posted on the ground this 20th da}^ of June, 190'2.

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said '

' Corning Claim, '

' under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of One
Dollar, wherein the said "Corning Claim" is de-

scribed by metes and hounds the same as in the said

original location notice and in the identical language

as above set forth; and which said deed is recorded

in Volume 183, page 242, a record of said Recording

District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in full possession of said "Corning Claim," and
working and mining the same by the permission of

and with the full knowledge, acquiescence and con-

sent of said defendant, who agreed to receive and did

receive from said partners 15% royalty of all the

gold extracted from said claim by them, by and
through the work and labor hereinafter described;
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that on the 23d day of June, 1909, the said partners

employed one Spiro Propovich to work and labor

on said premises in the mining, development and im-

provement thereof, and which consisted in digging

shafts, tunnels, drifts and hoisting, shoveling and

sluicing dirt, gravel, rock and gold-bearing earth ; at

the agreed wages of $5.00 per day with board; that

said Propovich duly performed such work and labor

for 53 days at the wages aforesaid, amounting to

the sum of $265.00, on which has been paid the sum

of $42.00, leaving due and unpaid a balance of

$223.00, no part of which has been paid except said

board; that said Propovich ceased to labor on said

premises August 21st, 1909 ; that on August 26, 1909,

said mining partners duly surrendered possession of

said premises to said defendant; that on September

1, 1909, said Propovich duly filed his laborer's lien

on said premises in said amount for record with the

recorder of the precinct in which said premises is

situated, which was duly recorded, a copy of which

is hereto annexed marked Exhibit "P^" and made a

part of this complaint; that said "Corning Claim"

is widel}^ and generally known by its said name

throughout said precinct and district, and is always

spoken of and referred to by said name only, without

other identification, the use of said name being fully

sufficient for the identification of the ground cov-

ered thereby; that after filing said lien with the re-

corder of the precinct or recording district as afore-

said, the said Propovich, for a valuable considera-

tion, duly transferred and assigned the same to

plaintiff, together with the amount due and the cause



vs. Henry Ladd. 25

of action arising thereon, who is now the owner and

holder thereof; that during the time of doing said

work and labor the defendant was many times in,

upon and through said premises, and at all times

saw, was aware of and had full knowledge of the

character and progress of said work and labor and

the improvement of said mine and mining claim, and

permitted, acquiesced in and consented to and en-

couraged said Propovich to so do and perform the

same ; and that said defendant did not within three

days after he had obtained knowledge of said work,

labor and development so bestowed upon said claim

give any notice that he disclaimed responsibility

therefor and would not be responsible for the same

;

nor did he post any notice in writing to that effect

upon any portion of said premises; nor upon any

building or other improvement situated thereon.

Plaintiff avers that there is now due him on his sixth

cause of action the said sum of $223.00 for the work

and labor aforesaid, together with $3.25, the cost of

filing and recording said lien, and a reasonable at-

torney's fee of ten per cent on said sum, for the pay-

ment of which he prays a decree of foreclosure and

sale of said premises.

7.

For a seventh cause of action plaintiff avers that

at all times herein relating to the performance of

the work and labor hereinafter described, the said

defendant Judge Rowley Andrews, was and still is

the owner, or reputed owner, of that certain associa-

tion placer claim containing about 19.843 acres of

ground, and known and described in the original
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location notice thereof as the "Corning Claim," situ-

ated on the right limit or west side of Bourbon Creek,

in the Cape Nome Mining and Recording District,

District of Alaska, and which notice is recorded in

Volume 105, page 188, a record of said district, and

the particular description of said claim as contained

in said notice and the record thereof is in the words

and figures as follows, to wit

:

Commencing at the northwest corner of placer

claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at which point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake No. 1,

Corning Claim"; thence running in a northerly di-

rection and upstream 1320 feet to a stake marked

"No. 2 E. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 3 N. E. Cor. Corning Claim"; thence

at right angles in a westerly direction 660 feet to a

stake marked "No. 4' W. Side Line, Corning Claim";

thence continuing in the same direction 660 feet to a

stake marked "No. 5 N. W. Cor. Corning Claim";

thence at right angles in a southerly direction 1320

feet to a stake marked "No. 6 W. Side Line, Corn-

ing Claim"; thence continuing in the same direction

1320 feet to a stake marked No. 7 S. W. Cor. Corning

Claim"; thence at right angles in an easterly direc-

tion 660 feet to a stake marked "N. 8 S. Side Line,

Corning Claim"; thence continuing in the same

direction 660 feet to the Initial Stake and point of

commencing. The said claim being located on the

west side of Bourbon Creek, and adjoining and tied
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to the westerly side lines of Creek Claims Nos. 1 &

2 below Discovery on Bourbon Creek, in the Cape

Nome Mining District, in the District of Alaska, and

is hereby named the "Corning Claim." Dated and

posted on the ground this 20th day of June, 1902.'"

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said "Corning Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of One

Dollar, v,"herein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical language

as above set forth ; and which said deed is recorded in

Volume 183, page 242, a record of said Recording

District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in full possession of said "Corning Claim," and

working and mining the same by the permission of

and with the full knowledge, acquiescence and con-

sent of the said defendant, who agreed to receive, and

did receive, from said partners 15% royalty of all the

gold extracted from said claim by them, by and

through the work and labor hereinafter described

;

that on the 2d day of August, 1909, the said partners

employed one Nick Proster to work and labor on said

premises in the mining, development and improve-

ment thereof, and which consisted in digging shafts,

tunnels, drifts and hoisting, shoveling and sluicing

dirt, gravel, rock and gold-bearing earth; at the
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agreed wages of $5.00 per day with board ; that said

Proster duly performed such work and labor for

I9I/2 days at the wages aforesaid, amounting to the

sum of $97.50, no part of which has been paid except

said board ; that said Proster ceased to labor on said

premises August 21st, 1909 ; that on August 26, 1909,

said mining partners duly surrendered possession of

said premises to said defendant; that on September

1, 1909, said Proster duly filed his laborer's lien on

said premises in said amount, for record with the re-

corder of the precinct in w^hich said premises is situ-

ated, which was duly recorded, a copy of which is

hereto . annexed marked Exhibit "G," and made a

part of this complaint; that said "Corning Claim" is

widely and generally known by its said name through

said precinct and district, and is always spoken of and

referred to by said name only, without other identifi-

cation, the use of said name being fully sufficient for

the identification of the ground covered thereby ; that

after filing said lien with the recorder of the precinct

or recording district as aforesaid, the said Proster,

for a valuable consideration, duly transferred and

assigned the same to plaintiff together with the

amount due and the cause of action arising thereon,

who is now the owner and holder thereof; that dur-

ing the time of doing said work and labor the defend-

ant was many times in, upon and through said

premises and at all times saw, was aware of and had

full knowledge of the character and progress of said

work and labor and the improvement of said mine

and mining claim, and permitted, acquiesced in and

consented to and encouraged said Proster to so do
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and perform the same ; and that said defendant did

not within three days after he had ohtained knowl-

edge of said work, labor and development so be-

stowed upon said claim, give any notice that he

disclaimed responsibility therefor, and would not be

responsible for the same ; nor did he post any notice

in writing to that effect upon any portion of said

premises; nor upon any building or other improve-

ment situated thereon. Plaintiff avers that there is

now due him on his seventh cause of action the said

sum of $97.50 for the work and labor aforesaid, to-

gether with $3.25, the cost of filing and recording

said lien, and a reasonable attorney's fee of ten per

cent on said sum, for the payment of which he prays

a decree of foreclosure and sale of said premises.

8.

For an eighth cause of action, plaintiff avers that

at all times herein relating to the performance of the

work and labor hereinafter described, the said de-

fendant, Judge Rowley Andrews, was and still is the

owner or reputed owner of that certain association

placer claim containing 19.843 acres of ground, and

known and described in the original location notice

thereof as the '^ Corning Claim," situated on the

right limit or west side of Bourbon Creek, in the

Cape Nome Mining and Recording District, District

of Alaska, and which notice is recorded in Volume

105, page 188, a record of said district, and the par-

ticular description of said claim as contained in said

notice and the record thereof is in the words and

figures as follows, to wit

:

Commencing at the northwest corner of placer
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claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at AvMch point is

the Initial Stake and this notice is posted thereon,

which said stake is marked "Initial Stake No. 1,

Corning Claim"; thence running in a northerly di-

rection and upstream 1320 feet to a stake marked

"No. 2 E. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 3 N. E. Cor. Corning Claim"; thence

at right angles in a westerly direction 660' feet to a

stake marked "No. 4 W. Side Line, Corning Claim";

thence continuing in the same direction 660 feet to

a stake marked "No. 5 N. W. Cor. Corning Claim";

thence at right angles in a southerly direction 1320

feet to a stake marked "No. 6 W. Side Line, Corning

Claim"; thence continuing in the same direction 1320

feet to a stake marked "No. 7 S. W. Cor. Corning

Claim"; thence at right angles in an easterly direc-

tion 660 feet to a stake marked "No. 8 S. Side Line,

Corning Claim"; thence continuing in the same

direction 660 feet to the Initial Stake and point of

commencing. The said claim being located on the

west side of Bourbon Creek, and adjoining and tied

to the westerly side lines of Creek Claims Nos. 1 & 2

below Discovery on Bourbon Creek, in the Cape

Nome Mining District, in the District of Alaska, and

is hereby named the "Corning Claim." Dated and

posted on the ground this 20th day of June. 1902."

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said "Corning Claim," imder the location

above described, convej^ed the same by deed to the
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said defendant for an expressed consideration of

One Dollar, wherein the said "Corning Claim" is

described by metes and bounds the same as in the

said original location notice and in the identical

language as above set forth ; and which said deed is

recorded in Volume 183, page 242, a record of said

Recording District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnson, min-

ing partners under the firm name of Nielsen & Co.,

were in fvill possession of said "Corning Claim," and

working and mining the same by the permission of

and with the full knowledge and consent of the said

defendant, who agrees to receive, and did receive,

from said partners 15% royalty of all the gold ex-

tracted from said claim by them, by and through the

work and labor hereinafter described ; that on the 2d

day of July, 1909, the said partners employed one

Olaf Bjornhaug to work and labor on said premises

in the mining, development and improvement

thereof, and which consisted in digging shafts, tun-

nels, drifts and hoisting, shoveling and sluicing dirt,

gravel, rock and gold-bearing earth, at the agreed

wages of $6.00 per day with board; that said Bjorn-

haug duly performed such work and labor for

431/-5 days at the wages aforesaid, amounting to the

sum of $261.00, on which has been paid the sum of

$27.50, leaving due and unpaid a balance of $231.70,

no part of which has been paid except said board;

that said Bjornhaug ceased to labor on said premises

August 21st, 1909; that on August 26, 1909, said min-

ing partners duly surrendered possession of said
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premises to said defendant; that on September 1,

1909, said Bjornhaug dwlj filed his laborer's lien on

said premises in said amount, for record with the

recorder of the precinct in which said premises is

situated, which was duly recorded, a copy of which

is hereto annexed marked Exhibit "H," and made

a part of this complaint ; that said ''Corning Claim"

is widely and generally known by its said name

throughout said precinct and district, and is always

spoken of and referred to by said name only, without

other identification, the use of said name being fully

sufficient for the identification of the ground cov-

ered thereby; that after filing said lien with the re-

corder of the precinct or recording district as afore-

said, the said Bjornhaug for a valuable consideration

duly transferred and assigned the same to plaintiff

together with the amount due and the cause Of action

arising thereon, who is now the owner and holder

thereof ; that during the time of doing said work and

labor the defendant was many times in, upon and

through said premises and at all times saw, was

aware of and had full know^ledge of the character

and progi'ess of said work and labor, and the

improvement of said mine and mining claim, and

permitted, acquiesced in and consented to and en-

couraged said Bjornhaug to so do and perform the

same; and that said defendant did not within three

days after he had obtained knowledge of said work,

labor and development so bestowed upon said claim,

give notice that he disclaimed responsibility there-

for and would not be responsible for the same ; nor

did he post any notice in writing to that effect upon
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any portion of said premises ; nor upon any building

or other improvement situated thereon. Plaintiff

avers that there is now due him on his eighth cause

of action, the said sum of $231.70 for the work and

labor aforesaid, together with $3.25, the cost of filing

and recording said lien, and a reasonable attorney's

fee of ten per cent on said siun, for the payment of

which he prays a decree of foreclosure and sale of

said premises.

9.

For a ninth cause of action, plaintiff avers that at

all times herein relating to the performance of the

work and labor hereinafter described, the said de-

fendant. Judge Rowley Andrews, was and still is the

owner or reputed owner of that certain association

placer claim containing about 19.843 acres of ground,

and known and described in the original location no-

tice thereof as the "Corning Claim," situated on the

right limit or west side of Bourbon Creek, in the

Cape Nome Mining and Recording District, District

of Alaska, and which notice is recorded in Volume

105, page 188, a record of said district, and the par-

ticular description of said claim as contained in said

notice and the record thereof is in the words and

figures as follows, to wit

:

Commencing at the northwest corner of placer

claim No. Three (3) below Discovery on Bourbon

Creek, a tributary of Dry Creek, at which point is the

Initial Stake, and this notice is posted thereon, which

said stake is marked "Initial Stake No. 1 Corning

Claim '

'
; thence running in a northerly direction and

upstream 1320 feet to a stake marked "No. 2 E. Side
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Line, Corning Claim"; thence continuing in the same

direction 1320 feet to a stake marked "No. 3 N. E.

Cor. Corning Claim"; thence at right angles in a

westerly direction 660 feet to a stake marked '

' No. 4

W. Side Line, Corning Claim"; thence continuing in

the same direction 660 feet to a stake marked "No. 5

N. W. Cor. Corning Claim"; thence at right angles

in a southerly direction 1320 feet to a stake marked

"No. 6 W. Side Line, Corning Claim"; thence con-

tinuing in the same direction 1320 feet to a stake

marked "No. 7 S. W. Cor. Corning Claim"; thence

at right angles in an easterly direction 660 feet to a

stake marked "No. 8 S. -Side Line, Corning Claim";

thence continuing in the same direction 660 feet to

the Initial stake and point of commencing. The said

claim heing located on the west side of Bourbon

Creek, and adjoining and tied to the westerly side

lines of Creek. Claims Nos. 1 & 2 below Discovery on

Bourbon Creek, in the Cape Nome Mining District,

in the District of Alaska, and is hereby named the

"Corning Claim." Dated and posted on the ground

this 20th day of June, 1902.

Plaintiff further alleges that thereafter on the

15th day of January, 1909, the original locators and

owners of said "Corning Claim," under the location

above described, conveyed the same by deed to the

said defendant for an expressed consideration of One
Dollar, wherein the said "Corning Claim" is de-

scribed by metes and bounds the same as in the said

original location notice and in the identical language

as above set forth ; and which said deed is recorded in
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Volimie 183, page 242, a record of said Recording

District.

Plaintiff further alleges that at all times herein

Gus Nielsen, Otto Nyhus and Charles Johnston,

mining partners under the firm name of Nielsen &

Co., were in full possession of said "Corning Claim"

and working and mining the same by the permission

of and with the full knowledge, acquiescence and

consent of the said defendant, who agreed to receive,

and did receive, from said partners 15% royalty

of all the gold extracted from said claim by them,

by and through the work and labor hereinafter de-

scribed; that on the 3d day of August, 1909, the said

partners employed one Charles Carlson to work and

labor on said premises in the mining, development

and improvement thereof, and which consisted in

digging shafts, tunnels, drifts, and hoisting, shovel-

ing and sluicing dirt, gravel, rock and gold-bearing

earth; at the agreed wages of $5.00 per day with

board; that said Carlson duly performed such work

and labor for I8I/2 days at the wages aforesaid,

amounting to the sum of $92.50, no part of which

has been paid except said board; that said Carlson

ceased to labor on said premises, August 21, 1909;

that on August 26, 1909, said mining partners duly

surrendered possession of said premises to said de-

fendant; that on September 1, 1909, said Carlson

duly filed his laborer's lien on said premises, in said

sum, for record with the recorder of the precinct in

which said premises is situated, which was duh^ re-

corded, a copy of which is hereto annexed marked
Exhibit "I," and made a part of this complaint;
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that said "Corning Claim" is wideh' and generally

known by its said name throughout said precinct

and district, and is always spoken of and referred

to by said name only, without other identification,

the us€ of said name being fully sufficient for the

identification of the ground covered thereby; that

after filing said lien with the recorder of the pre-

cinct or recording district as aforesaid, the said

Carlson, for a valuable consideration, duly trans-

ferred and assigned the same to plaintiff, together

with the amount due and the cause of action arising

thereon, who is now the owner and holder thereof;

that during the time of doing said work and labor

the defendant was manj^ times in, upon and through

said premises, and at all times saw, was aware of

and had full knowledge of the character and progress

of said work and labor, and the improvement of

said mine and mining claim, and permitted, ac-

quiesced in and consented to and encouraged said

Carlson to so do and perform the same ; and that said

defendant did not within three days after he had ob-

tained knowledge of said work, labor and develop-

ment so bestowed upon said claim, give any notice

that he disclaimed responsibility therefor and would

not be responsible for the same ; nor did he post any

notice in writing to that effect upon any portion of

said premises; nor upon any building or other im-

provement situated thereon. Plaintiff avers that

there is now due him on his ninth cause of action

the said sum of $92.50 for the work and labor afore-

said, together with $3.25, the cost of filing and re-

cording said lien, and a reasonable attorney's fee
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of ten per cent on said sum, for the payment of

which he prays a decree of foreclosure and sale of

said premises.

Wherefore, plaintiff prays judgment in the sum

of One Thousand Nine Hundred and Twenty-four

and 50/100 Dollars ($1,924.50), the aggregate of

said several causes of action, and the further sum of

Twenty-nine and 25/100 Dollars ($29.25) recording

fees for said liens, and the further sum of ten per

cent (10%) thereof as an attorney's fee under the

law; and that said premises be declared subject to

said judgment lien, and that said lien be foreclosed;

that the Marshal of said Division be directed to sell

said premises as required by law, and out of the pro-

ceeds of sale, after payinent of all costs, to pay over

to plaijitiff or his attorney of record the judgment

aforesaid.

PARKE GODWIN,
Attorney for Plaintiff.

[Exhibit **A" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

HENRY LADD
vs.

JUDGE ROWLEY ANDREWS.
Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 6th

day of July, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that
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certain placer mining claim known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake River, in the Cape

Nome Mining and Recording District, Alaska, a more

particular description of which is contained in the lo-

cation notice thereof recorded in volume 105, page

188, and the amended location notice thereof recorded

in volume 184, page 209, of the records of said dis-

trict; and which notices and the. descriptions therein

are made part of this claim; and of which said

property the owner or reputed owner is Judge Row-

ley Andrews; and that the performance of said la-

bor ceased August 21, 1909; that 38% days labor

w^as performed by this claimant at the agreed wages

of five dollars per day and eight days at $6.50 per

day on which amount has been paid the sum of

I 710, dollars, leaving due and unpaid to this claim-

ant the sum of $244.50 ; that the labor so performed

was done in the developing and improving of said

premises, and consisted in digging shafts, tunnels,

drifts, and hoisting, shoveling, and sluicing dirt,

gravel, rock and gold-bearing earth; and that at all

times herein the said Judge Rowley Andrews, owner

of said premises, was in, upon and through the

same, and saw and had knowledge of the labor so per-

formed ; and the same was so performed with his full

knowledge, acquiescence, and consent, and who re-

ceived a royaltj^ of 15 per cent of the gross output

of gold from said premises extracted through the

labor aforesaid; that thirty days have not elapsed

since this claimant ceased to labor on said prem-

ises; and this claim contains a true statement of
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his demand after deducting all just credits and off-

sets, and there is still due and owing and unpaid to

him for said labor the sum of $244.50 after deducting

all just credits and offsets.

WHEREFOEE, this claimant claims a lien on said

premises in the smn of $244.50, together with inter-

est, costs and attorneys' fees under the laws of

Alaska.

HENRY LADD.
United States of America,

District of Alaska,

Second Division,—ss.

Henry Ladd, being first duly sworn, says he is the

claimant above named, and that he signed and has

read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just.

HENRY LADD.

Subscribed in my presence and sworn to before me
this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notarj^ Public.

Exhibit "A."

[Exhibit "B" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

FRED PEDERSEN
vs.

JUDGE ROWLEY ANDREWS.
Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 15th
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day of June, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that

certain placer mining claim known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake River, in the Cape

Nome Mining and Recording District of Alaska, a

more particular description of which is contained in

the location notice thereof recorded in volume 105,

page 188, and the amended location notice thereof

recorded in volume 184, page 209, of the records of

said district ; and which notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge

Rowley Andrews; and that the performance of said

labor ceased August 21, 1909; that 68 days labor was

performed by this claimant at the agreed wages of

six dollars per day on which amount has been paid

the sum of $ no, dollars, leaving due and unpaid to

this claimant the sum of $408.00; that the labor so

performed was done in the mining, developing and

improving said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock and gold-bearing earth;

and that at all times herein the said Judge Rowley

Andrews, owner of said premises, was in, upon and

through the same, and saw and had knowledge of

the labor so performed; and the same was so per-

formed with his full knowledge, acquiescence, and

consent, and who received a royalty of 15 per cent

of the gross output of gold from said premises ex-

tracted through the labor aforesaid; that thirty days
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have not elapsed since this claimant ceased to to labor

on said premises; and this claim contains a true

statement of his demand after deducting all just

credits and offsets, and there is still due and owing

and unpaid to him for said labor the sum of $408.00,

after deducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on said

premises in the sum. of $408.00, together with inter-

est, costs and attorneys' fees under the laws of

Alaska.

FRED PEDERSEN.
United States of America,

District of Alaska,

Second Division,—ss.

Fred Pedersen, being first duly sworn, says he is

the claimant above-named; that he signed and has

read the foregoing claim, and know^s the contents

thereof, and believes the same to be true and just.

FRED PEDERSEN.

Subscribed in my presence and sworn to before me,

this 31st day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit "B."

[Exhibit **C" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

HILMER ANDERSON
vs.

JUDGE ROWLEY ANDREWS.
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Notice of Laborer's Lien.

NOTICE IS HEEEBY GIVEN that on the 22d

day of June, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that

certain placer mining claim, known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake River, in the Cape

Nome Mining and Recording District, Alaska, a

more particular description of which is contained

in the location notice thereof recorded in volume 105,

page 188, and the amended location notice thereof

recorded in volume 184, page 209, of the records of

said district ; and which notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge

Rowley Andrews; and that the performance of said

labor ceased, August 21, 1909; that 51 days labor

was performed by this claimant at the agreed w^ages

of six dollars per day on which amount has been paid

the sum of $30.00 dollars, leaving due and unpaid

to this claimant the sum of $276.00; that the labor so

performed was done in the developing and improv-

ing of said premises, and consisted in digging shafts,

tunnels, drifts, and hoisting, shoveling, and sluicing

dirt, gravel, rock and gold-bearing earth ; and that at

all times herein the said Judge Rowley Andrews,

owner of said premises, was in, upon and through the

same, and saw and had knowledge of the labor so per-

formed; and the same was so performed with his

full knowledge, acquiescence, and consent, and who
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received a royalty of 15 per cent of the gross output

of gold from said premises extracted through the

labor aforesaid; that thirty days have not elapsed

since this claimant ceased to labor on said premises

;

and this claim contains a true statement of his de-

mand after deducting all just credits and offsets, and

there is still due and owing and unpaid to him for

said labor the sum of $276.00, after deducting all just

credits and offsets.

WHEEEFORE, this claimant claims a lien on said

premises in the sum of $276.00, together with inter-

est, costs and attorneys' fees under the laws of

Alaska.

HILMER ANDERSON.

United States of America,

District of Alaska,

Second Division,—ss.

Hilmer Anderson, being first duly sworn, says he is

the claimant above-named, and that he signed and

has read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just.

HILMER ANDERSON.
Subscribed in my presence and sworn to before me,

this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit "€."
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[Exhibit **D" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

ED JOHNSON
vs.

JUDGE ROWLEY ANDREWS.
Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 19th

day of Jul}^, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

connnenced to perfoi*m labor as a miner upon that

certain placer mining claim, known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake River, in the Cape

Nome Mining and Recording District, Alaska, a

more particular description of which is contained in

the location notice thereof, recorded in volmne 105,

page 188, and the amended location notice thereof,

recorded in volume 184, page 209, of the records of

said district ; and which notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge

Rowley Andrews; and that the performance of said

labor ceased, August 21, 1909; that 31-4/5 days la-

bor was performed by this claimant at the agreed

wages of five dollars per day on which amount has

been paid the sum of $10.00 dollars, leaving due and

unpaid to this claimant the siun of $149.00 ; that the
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labor so performed was done in the developing and

improving of said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock and gold-bearing earth;

and that at all times herein the said Judge Rowley

Andrews, owner of said premises, was in, upon and

through the same, and saw and had knowledge of the

labor so performed ; and the same was so performed

with his full knowledge, acquiescence, and consent,

and who received a royalty of 15 per cent of the gross

output of gold from said premises extracted through

the labor aforesaid; that thirty days have not elapsed

since this claimant ceased to labor on said premises

;

and this claim contains a true statement of his de-

mand after deducting all just credits and offsets, and

there is still due and owing and unpaid to him for

said labor the SLun of $149.00, after deducting all just

credits and offsets.

WHEREFOEE, this claimant claims a lien on

said premises in the sum of $149.00, together with

interest, costs and attorneys' fees under the laws of

Alaska.

ED JOHNSON.

United States of America,

District of Alaska,

Second Division,—ss.

Ed Johnson, being first duly sworn, says he is the

claimant above-named, and that he signed and has

read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just.

ED JOHNSON.
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Subscribed in my presence and sworn to before mc,

this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit ''D."

[Exhibit *'E" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

JOHN PROPOVICH
vs.

JUDGE ROWLEY ANDREWS.

Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 23d

day of June, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that

certain placer mining claim known as the "CORN-
ING CLAIM," situated, on the right limit of Bour-

bon Creek, a tributary of iSnake River, in the Cape

Nome Mining and Recording District, Alaska, a

more particular description of which is contained in

the location notice thereof recorded in volume 105,

page 188, and the amended location notice thereof

recorded in volume 184, page 209, of the records of

said district ; and which notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge

Rowley Andrews; and that the performance of said

labor ceased August 21, 1909; that fifty days and 4

hours labor was performed by this claimant at the
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agreed wages of five dollars per day on which

amount has been paid the sum of $51.50, dollars, leav-

ing due and unpaid to this claimant the sum of

$200.50 ; that the labor so performed was done in the

developing and improving of said premises, and con-

sisted in digging shafts, tunnels, drifts, and hoisting,

shoveling, and sluicing dirt, gravel, rock and gold-

bearing earth; and that at all times herein the said

Judge Eowley Andrews, owner of said premises, was

in, upon and through the same, and saw and had

knowledge of the labor so performed ; and the same

was so performed with his full knowledge, acquies-

cence, and consent, and who received a royalty of 15

per cent of the gross output of gold from said

premises extracted through the labor aforesaid ; that

thirty days have not elapsed since this claimant

ceased to labor on said premises ; and this claim con-

tains a true statement of his demand after deducting

all just credits and offsets, and there is still due and

owing and unpaid to him for said labor the sum of

$200.50 after deducting all just credits and offsets.

WHEEEFOEE, this claimant claims a lien on

said premises in the sum of $200.50, together with in-

terest, costs and attorneys' fees under the laws of

Alaska.

JOHN PROPOVIGH.

United States of America,

District of Alaska,

Second Division,—ss,

John Propovich, being first duly sworn, says he is

the claimant above named, and that he signed and
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has read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just.

JOHN PROPOYICH.

Subscribed in my presence and sworn to before me
this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit '^E."

[Exhibit **F" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

SPIRO POPOVICH
vs.

JUDGE ROWLEY ANDREWS.

Notice of Laborer's Lien.

NOTICE IS HEREBY GIYEN that on the 23d

day of June, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that

certain placer mining claim known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake River, in the Cape

Nome Mining and Recording District, Alaska, a

more particular description of which is contained in

the location notice thereof recorded in volume 105,

page 188, and the amended location notice thereof

recorded in volume 184, page 209, of the records of

said district ; and which notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge



vs. Henry Ladd. 49

Rowley Andrews; and that the performance of said

labor ceased August 21, 1909; that 53 days labor

was performed by this claimant at the agreed wages

of five dollars per day on which amount has been

paid the sum of $42.00, dollars, leaving due and un-

paid to this claimant the sum of $223.00; that the

labor so performed was done in the developing and

improving of said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock and gold-bearing earth;

and that at all times herein the said Judge Rowley

Andrews, owner of said premises, w^as in, upon and

through the same, and saw and had knowledge of the

labor so performed ; and the same was so performed

with his full knowledge, acquiescence, and consent,

and who received a royalty of 15 per cent of the

gross output of gold from said premises extracted

through the labor aforesaid; that thirty days have

not elapsed since this claimant ceased to labor on

said premises; and this claim contains a true state-

ment of his demand after deducting all just credits

and offsets, and there is still due and owing and un-

paid to him for said labor the sum of $223.00 after

deducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on said

premises in the sum of $223.00, together with inter-

est, costs and attorneys' fees under the laws of

Alaska.

SPIRO POPOVICH.
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United States of America,

District of Alaska,

Second Division,—ss.

Spiro Popovich, being first duly sworn, says he is

the claimant above named, and that he signed and

has read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just,

SPIEO POPOVICH.

Subscribed in m}^ presence and sworn to before me
this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit "F."

[Exhibit "G" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

NICK PROSTER
vs.

JUDOE ROWLEY ANDREWS.
Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 2d

day of August, 1909, the und'ersigned claimant, at

the request of G. Nielsen & Co., lessees of said

premises, commenced to perform labor as a miner

upon that certain placer mining claim known as the

"'CORNING CLAIM," situated on the right limit

of Bourbon Creek, a tributary of Snake River, in

the Cape Nome Mining and Recording District,
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Alaska, a more particular description of which is

contained in the location notice thereof recorded in

volume 105, page 188, and the amended location

notice thereof recorded in volume 184, page 209, of

the records of said district; and which notices and

the descriptions therein are made part of this claim

;

and of which said property the owner or reputed

owner is Judge Eowley Andrew^s; and that the per-

formance of said labor ceased August 21, 1909; that

191/2 days labor was performed by this claimant at

the agreed wages of five dollars per day on which

amount has been paid the sum of $ no, dollars, leav-

ing due and unpaid to this claimant the sum of

$97.50 ; that the labor so performed was done in the

developing and improving of said premises, and con-

sisted in digging shafts, tunnels, drifts, and hoisting,

shoveling, and sluicing dirt, gravel, rock and gold-

bearing earth ; and that at all times herein the said

Judge Rowley Andrews, owner of said premises, was

in, upon and through the same, and saw and had

knowledge of the labor so performed; and the

same was so performed with his full knowledge, ac-

quiescence, and consent, and who received a royalty

of 15 per cent of the gross output of gold from said

premises extracted through the labor aforesaid ; that

thirty days have not elapsed since this claimant

ceased to labor on said premises ; and this claim con-

tains a true statement of his demand after deducting

all just credits and offsets, and there is still due aiid

owing and unpaid to him for said labor the sum of

$97.50, after deducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on
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said premises in the sum of $97.50, together with in-

terest, costs and attorneys' fees under the laws of

Alaska.

his

NICK X PEOSTER.
mark

Witness: PAEKE GODWIN.

United States of America,

District of Alaska,

Second Division,—ss.

Nick Proster, being first duly sworn, says he is

the claimant above named, and that he signed and

has read the foregoing claim, and knows the contents

thereof, and believes the same to be true and just.

his

NICK X PROSTEE.
mark

Subscribed in my presence and sworn to before me

this 31 day of August, 1909.

[Seal] PAEKE GODWIN,
Notary Public.

Exhibit "G."

[Exhibit *'H" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—^ss.

OLAF BJOENHAUG
vs.

JUDGE EOWLEY ANDEEWiS.

Notice of Laborer's Lien.

NOTICE IS HEEEBY GIVEN that on the 2d
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day of July, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., lessees of said premises,

commenced to perform labor as a miner upon that

certain placer mining claim known as the "CORN-
ING CLAIM," situated on the right limit of Bour-

bon Creek, a tributary of Snake Eiver, in the Cape

Nome Mining and Recording District, Alaska, a

more particular description of which is contained in

the location notice thereof recorded in volume 105,

page 188, and the amended location notice thereof

recorded in volume 184, page 209, of the records of

said district ; and wdiich notices and the descriptions

therein are made part of this claim; and of which

said property the owner or reputed owner is Judge

Row^ley Andrews; and that the performance of said

labor ceased August 21, 1909; that 431/2 days labor

was performed by this claimant at the agreed wages

of six dollars per day on which amount has been paid

the sum of $27.50, dollars, leaving due and unpaid to

this claimant the sum of $231.70; that the labor so

performed was done in the developing and improv-

ing of said premises, and consisted in digging shafts,

tunnels, drifts, and hoisting, shoveling, and sluicing

dirt, gravel, rock and gold-bearing earth ; and that at

all times herein the said Judge Rowley Andrews,

owner of said premises, was in, upon and through the

same, and saw and had knowledge of the labor so

performed ; and the same was so performed with his

full knowledge, acquiescence, and consent, and who

received a royalty of 15 per cent of the gross output

of gold from said premises extracted through the

labor aforesaid; that thirty days have not elapsed
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since this claimant ceased to labor on said premises

;

and this claim contains a true statement of his de-

mand after deducting all just credits and offsets,

and there is still due and owing and unpaid to him

for said labor the sum of $231.70 after deducting all

just credits and offsets.

WHEREFOEE, this claimant claims a lien on

said premises in the smn of $231.70, together with in-

terest, costs and attornej^s' fees under the laws of

Alaska.

OLAF BJOEXHAUG.
United States of America,

District of Alaska,

Second Division,—ss.

Olaf Bjornhaug, being first duly sworn, says

he is the claimant above named, and that he signed

and has read the foregoing claim, and knows the

contents thereof, and believes the same to be true and

just.

OLAF BJORNHAUG.
Subscribed in my presence and sworn to before me

this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exliibif'H."

[Exhibit "I" to Second Amended Complaint.]

United States of America,

District of Alaska,

Second Division,—ss.

CHARLES CARLSON
vs.

JUDGE ROWLEY ANDREWS.
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Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 3d

day of August, 1909, the undersigned claimant, at

the request of G. Nielsen & Co., lessees of said prem-

ises, commenced to perform labor as a miner upon

that certain placer mining claim known as the

"CORNING CLAIM," situated on the right limit

of Bourbon Creek, a tributary of 8nake River, in

the Cape Nome Mining and Recording District,

Alaska, a more particular description of which is

contained in the location notice thereof recorded in

volume 105, page 188, and the amended location

notice thereof recorded in volume 184, page 209, of

the records of said district; and which notices and

the descriptions therein are made part of this claim

;

and of which said property the owner or reputed

owner is Judge Rowley Andrews ; and that the per-

formance of said labor ceased August 21, 1909 ; that

181/2 days labor was performed by this claimant at

the agreed wages of five dollars per day on which

amount has been paid the sum of $ none, dollars,

leaving due and unpaid to this claimant the sum of

$92.50; that the labor so performed was done in the

developing and improving of said premises, and con-

sisted in digging shafts, tunnels, drifts, and hoisting,

shoveling, and sluicing dirt, gravel, rock and gold-

bearing earth; and that at all times herein the said

Judge Rowley Andrews, owner of said premises, was

in, upon and through the same, and saw and had

knowledge of the labor so performed; and the same

was so performed with his full knowledge, acquies-
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cence, and consent, and who received a royalty of 15

per cent of the gross output of gold from said prem-

ises extracted through the labor aforesaid; that

thirty days have not elaped since this claimant

ceased to labor on said premises ; and this claim con-

tains a true statement of his demand after deduct-

ing all just credits and offsets, and there is still due

and owing and unpaid to him for said labor the sum

of $92.50 after deducting all just credits and offsets.

Wherefore, this claimant claims a lien on said

premises in the sum of $92.50, together with interest,

costs and attorneys' fees under the laws of Alaska.

CHARLES CARLSON.

United States of America,

District of Alaska,

Second Division,—ss.

Charles Carlson, being first duly sworn, says he

is the claimant above named, and that he signed

and has read the foregoing claim, and knows the con-

tents thereof, and believes the same to be true and

just.

CHARLES CARLSON.

Subscribed in my presence and sworn to before me

this 31 day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

Exhibit "L"

United States of America,

District of Alaska,—ss.

I, Henry Ladd, being first duly sworn, depose and

said that 1 am the plaintiff in the above-entitled a('-
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tion; that I have read the foregoing 2d Amended

Complaint and know the contents thereof and be-

lieve the same to be true.

HENRY LADD.

Subscribed and sworn to before me this 20th day

of December, 1909.

[Notarial Seal] PARKE GODWIN,

Notary Public for the District of Alaska, Residing

at Nome, Alaska.

[Endorsed]: No. 2101. No. . In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. Henry Ladd, Plaintiff, vs. Judge Rowley

Andrews, Defendant. Second Amended Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 21, 1909.

Jno. H. Dunn, Clerk. By Z., Deputy. Parke God-

win, Attorney for Plaintiff.

In the District Court, for the District of Alaska,

Second Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS,
Defendant.

Demurrer to Second Amended Complaint.

Comes now the defendant in the above-entitled ac-

tion and demurs to the first, second, third, fourth,

fifth, sixth, seventh, eighth and ninth causes of action

set forth in said second amended complaint, and to

each of them, and for grounds of demurrer, alleges:
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I.

Defendant demurs to each and every cause of ac-

tion in said amended complaint contained, for the

reason that it appears upon the face thereof, and each

of them, that there is a defect of parties defendant.

II.

That said defendant demurs to each of said causes

of action contained in said second amended complaint

for the reason that it appears upon the face thereof,

and of each of said causes of action, that the said

cause of action, and each of them, does not state facts

sufficient to constitute a cause of action.

JAS. AV. BELL,
Atty. for Defendant.

Service of copy of above and foregoing Demurrer

accepted this 27th day of December, 1909.

PARKE GODAYIN,
Atty. for Fife.

[Endorsed] : #2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Demurrer to Second Amended Complaint. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 27, 1909. Jno. H.

Dunn, Clerk. By Z., Deputy.
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[Minutes—January 29, 1910—Re Demurrer.]

In the District Court, for the District of Alaska,

Second Division.

Term Minutes, Regular 1910 Term, begun and. held at

the Town of Nome, in said District and. Division,

commencing January 24, 1910.

Saturday, January 29, 1910, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

T. M. Reed, Deputy Clerk.

E. Coke Hill, Assistant U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had.

:

#2101.

LADD
vs.

ANDREWS.

The Court rendered an oral opinion herein on the

demurrer to the second amended complaint and over-

ruled said demurrer.

On motion of Mr. Bell, defendant was granted ten

days in which to further plead.
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In the District Court, for the Distinct of Alaska,

Second Division.

HENRY LADD,

vs.

JUDGE EOWLEY ANDREWS,

Plaintiff,

Defendant.

Answer.

Comes now the defendant in the above-entitled ac-

tion and answering the second amended com.plaint of

the plaintiff, denies, admits and alleges

:

I.

Answering the first cause of action set forth in the

said second amended complaint the said defendant

denies, all and singular, each and every allegation,

matter and thing therein contained, save and except

that the said defendant is the owner of the Corning

Claim,

II.

Answering the second, third, fourth, fifth, sixth,

seventh, eighth and ninth causes of action set forth in

said second amended complaint, the said defendant

hereby refers to the answer made to the first cause of

action in said second amended complaint, and, with-

out repeating, adopts the same answer to each of the

said several causes of action therein set forth.

III.

For a further, separate and affirmative defense to

the first cause of action set forth in said second
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amended complaint, tlie said defendant alleges that

Gus Nielsen, Otto Nyhus, and Charles Johnson, had a

lease from one Eugene Chilberg, to the Old Channel

placer claim, and during the time mentioned in said

second amended complaint up to on or about the first

day of August, 1909, were working and mining under

said lease on said Old Channel claim; that said Old

Channel claim overlapped and conflicted with a small

portion of the said Corning Claim, on which portion

the said Nielson, Nvhus and Johnson worked and

mined, but that said lessees of the said Old Channel

claim, their agents, servants, and employees, were

trespassers on the Corning Claim, and were repeat-

edlj^ warned by the said defendant that they were

trespassing on the said Corning Claim, and that all of

said mining and mining operations performed on the

said portion of said Old Channel in conflict with the

said Corning Claim up to about the first day of Au-

gust, 1909, was against the will and consent of the said

defendant and under protest from the said defendant,

which the plaintiff well knew.

IV.

That on or about the first day of August, 1909, the

lessors of the said Nielsen, Nyhus and Johnson, quit-

claimed to the said defendant, and acknowledged by

an instrument in writing the superior title of the said

defendant under the Corning location to the said por-

tion of said Old Channel Claim in conflict with said

Corning Claim, at which time, and not before, the

said defendant agreed to permit the said Nielsen,

Nyhus and Johnson to continue their and mining and
mining operations for the unexpired term of said
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lease, wliicli said agreement was expressly stipulated

to begin only at and be binding on the said defendant

from that date, to wit, on or about August 1st, 1909,

which the said lessees and the said plaintiff then and

there well knew, and the said plaintiff further knew

that the said defendant objected and protested

against all the mining and mining operations done on

the said Corning Claim prior to said time.

V.

That thereafter and on or about the 16th da}^ of

August, 1909, the said defendant posted in a conspic-

uous place on the said premises, where the said plain-

tiff was mining, a notice in writing, disclaiming all

liability for the work and labor performed thereon

and for any liens that might attach thereto.

VI.

That the said plaintiff was not at any time entitled

to any lien for any labor performed on the Corning

Claim, and he, the said plaintiff, never filed a lien

notice according to law containing statement of his

demand.

VII.

Further answering the second, third, fourth, fifth,

sixth, seventh, eighth and ninth causes of action set

forth in said second amended complaint the said de-

fendant hereby refers to the further, separate and af-

firmative defense to the first cause of action in said

second amended complaint and adopts the same al-

legations contained in paragraphs III, IV, V and VI
herein, without repetition, as a further, separate and

affirmative defense to each of the several causes of

action therein set forth.
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Wherefore defendant prays that said action be dis-

missed, and that he go hence without day with his ex-

penses and disbursements herein.

JAS. W. BELL,
Attorney for Defendant.

United States of America,

District of Alaska,—ss.

Jas. W. Bell, being first duly sworn, deposes and

says: That he is attorney for the defendant in the

above-entitled action ; that he makes this verification

for and on behalf of the said defendant for the reason

that said defendant is without the District of Alaska

and incapable of making this verification ; that he has

read the foregoing answer, knows the contents there-

of, and believes the same to be true.

JAS. W. BELL.

Subscribed and sworn to before me this 7th day of

February, 1910.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public.

"Received a copy of the foregoing x^nswer this 8th

dav of February, 1910.

PARKE GODWIN,
Atty. for Plff.

[Endorsed] : 2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Answer. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Feb. 8,

1910. Jno. H. Dunn, Clerk. By Z., Deputy.
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In the Distriet Court, for the District of Alaska,

Second Division.

HENKY LADD,

vs.

JUDGE ROWLEY x\NDEEWS,

Plaintiff,

Defendant.

Reply.

Now comes the above-named plaintiff and for reply

to the answer of defendant herein denies each and

every allegation in said answer contained.

PARKE GODAYIN,
Attorne}" for Plaintiff.

United States of America,

District of Alaska,—ss.

I, Henry Ladd, being first duly sworn, depose and

said that I am the plaintiff in the above-entitled ac-

tion; that I have read the foregoing Reply and know

the contents thereof and believe the same to be true.

HENRY LADD.

Subscribed and sworn to before me this 10th day

of February, 1910.

[Notarial Seal] PARKE GODWIN,
Notary Public for the District of Alaska, Residing at

Nome, Alaska.

[Endorsed] #2101. No. 2101. In the District

Court for the District of Alaska, Second Division.

Henry Ladd, Plaintiff, vs. Judge Rowley Andrews,

Defendant. Reply. Filed in the Office of the Clerk
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of the Dist. Court of Alaska, Second Division, at

Nome. Feb. 10, 1910. Jno. H. Dunn, Clerk. By

Z., Deputy. Parke Godwin, Attorney for Plaintiff.

In the District Court, for the District of Alaska,

Second Division.

HENRY LADD,

vs.

JUDGE ROWLEY ANDREWS,

Plaintiff,

Defendant.

Memo. Opinion.

At the trial of the foregoing action the attorney

for the defendant objected to the introduction of any

testimony relating to the amount due or items of ac-

count, for the reason that the defendant made a de-

mand in writing upon the plaintiff on January 29,

1910, for a bill of particulars to be filed on the same

day as aforesaid, including, among other things, an

account verified by the plaintiff, or any of them, as to

the capacity in which each was employed, the period

of the employment and the rate of the wage of each

of plaintiff's assignors, and that the plaintiff had

not complied with the demand up to the date of the

motion.

The Court reserved his decision upon the motion

and allowed the plaintiff to offer his testimony sub-

ject to the Court's decision upon the motion to be

made subsequently.

The notices of lien themselves in effect set forth the

items of the account with sufficient particularity ac-
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cording to iny judgment, since each notice informs

defendant of the da}^ on which he commenced to labor

on the defendant 's claim and the date when the labor

ceased and the rate of wages per diem. This was a

sufficient compliance with the requirement of the

Mechanic's Lien statute, sect. 266 of the Civil Code

of Alaska, page 411 of Carter's Code, prescribing

that the notice of lien should contain a true statement

of his demand after deducting all just credits and

offsets.

The testimony of the lien claimants was given in

detail at the trial, and the defendant was given an

opportunity to scrutinize their several demands item

by item; hence no right has been denied b.y the Court

of which defendant may in strict justice complain.

The motion is a most technical one, and, under the

circumstances, should be and now is overruled.

The defendant also moved for a nonsuit upon

tweh^e different grounds which it is not deemed neces-

sary to here recite. The ruling of the Court upon

the motion having been reserved, it will now be over-

ruled.

It is, furthermore, the opinion of the Court that the

causes of action detailed in the first, second, third and

eighth causes of action in the second amended com-

plaint have been fully established by the evidence.

These several causes of action embrace the several

demands for the wages of Henry Ladd individually,

and also those of Fred Peterson, Hilmar Anderson

and Olaf Bjornhaug assigned to the plaintiff.

There will, therefore, be awarded by the Court to

Henry Ladd, in full of his personal demand for
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wages, $2J:tl:.50 and costs of tiling his claim for lien,

$3.25.

To plaintitf on account of claim of Fred Peterson,

wages, $408.00; filing lien, $3.25.

To plaintiff on account of claim of Hilmar Ander-

son, wages, $276.00 ; filing lien, $3.25.

To plaintiff on account of claim of Olaf Bjorn-

haug, wages, $231.70 ; filing lien, $3.25.

The evidence was that five hundred dollars was a

reasonable attorney's commission to be taxed wdth

the other items of plaintiff's costs.

That sum will be aw^arded to the plaintiff accord-

ingly.

Findings of Fact and Conclusions of Law may now

be prepared in accordance with this decision and sub-

mitted.

ALFRED S. MOORE,
District Judge.

Nome, Alaska, Aug. 3, 1910.

[Endorsed] : No. 2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Judge Rowley Andrews, Defend-

ant. Memo. Opinion. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Aug. 3, 1910. R. Jno. H. Dunn, Clerk.

By , Deputy.
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[Minutes—August 3, 1910—Re Supersedeas, etc.]

In the District Court, for the District of Alaska,

Second Division.

Term Minutes, Eegular 1910 Term, begun and held at

the Town of Nome, in said District and Division,

commencing January 24, 1910.

Wednesday, August 3, 1910, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

T. M. Reed, Deputy Clerk.

E. Coke Hill, Assistant U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

#2101.

LADD
vs.

ANDREWS et al.

On motion of Mr. Jas. W. Bell, the amount of the

supersedeas on appeal in this cause was fixed at

$2,000.00, and ten days' stay of execution was granted

after the entering of the decree herein.
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In the District Court, for the District of Alaska,

Second Division.

Doc. No. 2101.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als.,

Defendants.

Findings of Fact and Conclusions of Law.

The above-entitled cause having been tried before

the Court sitting without a jury, the plaintiff appear-

ing by his attorney Parke Godwin, and the defend-

ants appearing by their attorney, James W. Bell, the

evidence having been taken and the cause argued by

counsel for the respective parties, and the said cause

having been submitted to the Court for its decision,

the Court does now make its findings of fact as fol-

lows, to wit:

Findings of Fact.

1.

That at all times in the second amended complaint

mentioned the defendant, Judge Rowley Andrews,

was and now is the owner and reputed owner of the

placer mining claim known and described as the

"Corning Claim," a more detailed description of

which is set out in said complaint.

2.

That the plaintiff, under a verbal contract and

agreement with Gus Nielsen, Otto Nyhus and Charles

Johnson, mining partners doing business as Nielsen
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& Co., performed work and labor as a miner in and

upon said placer mine known as the ''Corning

Claim," aforesaid, in the development and improve-

ment thereof, from the 6th da}^ of Ju\j, 1909, to the

21st day of August, 1909, inclusive, at the agreed

wages of $5.00 per day for 881/2 days and $6.50 per

day for 8 days of said period, and said Nielsen & Co.

are indebted to plaintiff therefor in the sum of

$244.50.

3.

The Court further finds that the said parties com-

posing the firm of said Nielsen & Co., were on the

21st day of August, 1909, and still are, indebted to the

persons hereinafter named upon a verbal contract for

work and labor done and performed as miners in and

upon said placer mining claim in the development and

improvement thereof, to wit: To Fred Petersen from

the 15th day of June to the 21st day of August, 1909,

in the sum of $408.00; to Hilmer Anderson from

June 22d, to August 21st, 1909, in the sum of $276.00

;

to Olaf Bjornhaug, from the 2d day of July to Au-

gust 21st , 1909, in the sum of $231.70 ; as set out more

fully in the second, third, and eighth causes of action,

in said Second Amended Complaint.

4.

That the said partners doing business as Nielsen &

Co., at the times said labor and services were per-

formed as aforesaid, were in the possession and con-

trol of said mining property and engaged in mining

the same with the full knowledge of the said defend-

ant. Judge Rowley Andrews, the owner of said claim;

and that said Andrews did not within three days
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after obtaining knowledge that said Nielsen & Co.

were engaged in the mining and developing said

premises, give notice that he would not be responsible

for the same and did not post a notice in writing to

that effect in some conspicuous place upon the said

land or mining claim, nor upon any building or other

improvement situated thereon, within said time.

5.

That thereafter, to wit, on September 1st, 1909, and
wdthin thirt}^ days after the performance and com-

pletion of said work and labor, the said Henrj^ Ladd,

Fred Petersen, Hilmer Andersen, and Olaf Bjorn-

haug, duly filed their laborers' liens for the respective

amounts aforesaid, with the recorder of the Cape

Nome Recording District, Alaska, wherein said min-

ing claim is situated, and caused said liens to be re-

corded and paid therefor the sum of $3.25 each for

their respective liens; and after said liens were so

filed and t jcorded the said Petersen, Andersen and

BjornhaUj^
, for a valuable consideration, duly as-

signed and transferred all their right, title and in-

terest in and to said liens and the amounts covered

thereb}" to plaintiff Henry Ladd, who is now the

owner and holder thereof.

6.

That all of the work and labor so done and per-

formed by the said Henry Ladd, Fred Petersen,

Hilmer Anderson and Olaf Bjornhaug for the said

Nielsen & Co., in and upon the said placer mining

claim, known as the "Corning Claim," as aforesaid,

was done and performed in the development and im-
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provement thereof, and was done with the full knowl-

edge of said defendant Andrews, the owner thereof,

who during the progress of said work and labor was

in and upon said claim, and received from said Niel-

sen & Co. a royalty for the privilege of mining said

claim.

7.

The Court further finds that Five Hundred Dol-

lars is a reasonable amount to be allowed as an at-

torney's fee in behalf of plaintiff, to be taxed with

the other items of costs awarded plaintiff; and that

$3.25 was paid for the filing and recording of the

liens of the parties aforesaid, and is taxable as part

of plaintiff's costs on each of said liens.

Conclusions of Law.

As Conclusions of Law from the foregoing facts,

the Court finds:

1.

That said defendant. Judge Rowley Andrews, is

indebted to plaintiff in the sum of $1,173.20, being the

total amount of said liens and recording fees, and

also the further sum of $500.00, as an attorney's fee,

in and about the foreclosure of said liens; and that

plaintiff is entitled to a lien upon the said Corning

Claim therefor.

2.

That plaintiff is entitled to a decree foreclosing

his said lien, as prayed for in his said complaint,

apon the said Corning Claim as more fully described

in the said second amended complaint, to satisfy

the said sums of money aforesaid, and the costs of
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this suit, together with interest according to law.

Dated August 9, 1910.

ALFRED S. MOORE,
District Judge.

[Endorsed] : N'o. 2101. In the District Court for

the Dist. of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews et als.. Defend-

ants. Proposed Findings of Fact and Conclusions

of Law. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Aug.

6, 1910. R. Jno. H. Dunn, Clerk. By
,

Deputy. L. Vol. 8, Orders and Judgments, p. 311.

Pai^ke Godwin, Atty. for Plff.

Refiled in the office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Aug. 9, 1910.

Jno. H. Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als..

Defendants.

Proposed Findings [and Conclusions of Law].

Come now the defendants in the above-entitled ac-

tion, and propose the following findings of fact and

conclusions of law

:

1.

That Gus Nielson, Otto Nyhus, and Charles John-

son had a lease from one Eugene Chilberg to the Old
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Cliannel Placer Claim in the Nome Mining District,

District of Alaska, and during the time mentioned in

said second amended complaint up to on or about the

first da}^ of August, 1909, were working and mining

under said lease on said Old Channel daim ; that said

Old Channel Claim overlapped and conflicted with

a small portion of the said Corning Claim, on which

portion the said Nielson, Nyhus and Johnson

worked and mined ; but that said lessees of said Old

Channel Claim, their agents, servants, and employees,

were trespassers on the Corning Claim, and were re-

peatedly warned by the said defendant J. R. An-

drews that they were trespassing on the said Corn-

ing Claim, which claim the said defendant Andrews

was the owner in fee, and that all of said mining and

mining operations performed on the said Old Chan-

nel Claim in conflict with the said Corning Claim

up to about the first of August, 1909, was against the

will and consent of the said defendant Andrews, and

under his protest, all of which the plaintiff well knew.

2.

That on or about the forst day of August, 1909, the

lessors of the said Nielson, Nyhus and Johnson quit-

claimed to the said defendant Andrews, and acknowl-

edged by an instrmnent in writing the superior title

of the said defendant under the Corning location

to the said j)ortion of the said Old Channel Claim,

in conflict with the said Corning Claim, at which

time, and not before, the said defendant Andrews

agreed to permit the said Nielson, Nyhus and John-

son to continue their mining and mining operations

for the unexpired term of said lease, which said
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agreement was expressly stipulated to begin only and

be binding on the said defendant Andrews from that

date, to wit, on or about August first, 1909, which

the said lessees and the said plaintiff then and there

well knew, and the said plaintiff further knew that

the said defendant objected and protested against the

mining and mining operations done on the said Corn-

ing Claim, prior to said time.

CONCLUSIONS OF LAW.
That the said plaintiff was employed by Nielson,

Nyhus and Johnson who owned a leasehold estate in

the Old Channel Claim, and never at any time had

any estate in the Corning Claim; that all the acts

done on the Corning Claim, prior to August first,

1909, by plaintiff and his employers were in trespass,

and thereafter only under a license.

That the plaintiff had no lien on the Corning

Claim, and is not entitled to any relief from the said

defendants.

JAS. W. BELL,
Atty. for Defts.

United States of America,

District of Alaska,—ss.

Due service of the within Proposed Findings is

hereby accepted at Nome, Alaska, this 6th day of

Aug., 1910, by receiving a copy thereof.

PARKE GODWIN,
Attorney for Plaintiff.

[Endorsed] : #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, v^. Judge Rowley Andrews et als.,
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Defendant. Defendant 's Proposed Findings. Filed

in the Office of the Olerk of the Dist. Court of Alaska,

Second Division, at N'ome, Aug. 6, 1910. Jno. H.

Dunn, Clerk. By
, Deputy. R. Jas. W.

Bell, Attorneys for Defendants.

[Defendant's Objections to Proposed Findings and

Conclusions.]

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als..

Defendants.

Come now the defendants in the above-entitled ac-

tion and make the following objections to the pro-

posed findings of the plaintiff:

1.

Object to that portion of finding No. 1 which re-

lates to the description set out in the complaint, for

the reason that no evidence was offered or received

in support of any description set out in the com-

plaint.

2.

Defendants object to proposed finding No. 2 for

the reason that said finding is not supported b}^ the

evidence or at all, and is contrary to the proof.

3.

Object to proposed finding No. 4 for the reason

that there is no evidence to support such finding.
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4.

Object to finding No. 5 for the reason that said

finding is not supported by the evidence that a proper

notice of lien was filed.

5.

Object to finding No. 6 for the reason that no evi-

dence was offered or received to support such a find-

ing.

6.

Object to finding No. 7 as not supported by the

evidence.

CONCLUSIONS.
Object to the conclusion No. 1 for the reason that

such conclusion is not supported by the proposed

findings.

2.

Object to conclusion No. 2 for the reason that such

conclusion is not warranted by the findings.

JAS. W. BELL,
Attorney for Defendants.

United States of America,

District of Alaska,—^ss.

Due service of the within Objections is hereby ac-

cepted at Nome, Alaska, this 6th day of August, 1910,

by receiving a copy thereof.

PARKE GODWIN,
Attorney for Plff.

[Endorsed] : #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Judge Rowley Andrews et als..

Defendant. Objections to Proposed Findings. Filed
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in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Aug. 16, 1910. Jno. H.

Dunn, Clerk. By , Deputy. R. Jas. W.
Bell, Attorney for Defendants.

[Defendant's Proposed Amendments to Proposed

Findings and Conclusions.]

In the Distinct Court for the District of Alaska, Sec-

ond Division,

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als..

Defendants.

Come now the defendants in the above-entitled ac-

tion and propose the following amendments to the

proposed findings of plaintiff

:

1.

To amend proposed finding No. 1 by striking out

"A more detailed description of which is set out in

said complaint."

2.

To amend proposed finding No. 2 by striking out

*' Corning Claim" and inserting in lieu thereof "Old

Channel Claim," and by striking out "in the de-

velopment and improvement thereof. '

'

3.

To amend proposed finding No. 4 by striking out

"with the full knowledge of the said defendant Judge

Rowley Andrews, the owner of said claim," and the

balance of said proposed finding.
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4.

To amend proposed finding No. 5 by striking out

the whole thereof, in so far as it relates to the Corn-

ing Claim.

5.

To amend proposed finding No. 6 by striking out

"Corning Claim" and inserting in lieu thereof "Old

Channel Claim," and by striking out "in the develop-

ment and improvement thereof," and the remainder

of said proposed finding.

6.

By striking out all the proposed finding No. 7.

7.

To amend by inserting the following

:

That Gus Nielson, Otto Nyhus and Charles John-

son had a lease from Eugene Chilberg to the Old

Channel Placer Claim, who was the owner thereof,

in the Nome Mining District, District of Alaska, and

during the time mentioned in said second amended

complaint up to on or about the first day of August,

1909, were working and mining under said lease on

said Old Channel Claim ; that said Old Channel over-

lapped and conflicted with a small portion of the

Corning Claim, on which portion the said Nielson,

Nyhus and Johnson, as lessees of the Old Channel,

worked and mined ; but that said lessees of said Old

Channel Claim, their agents, servants and employees

were trespassers on the Coming Claim, and w^re re-

peatedly warned by the defendant Andrews that

they w^ere trespassing on the Corning Claim, w^hich

claim the said defendant was the owner in fee, and

that all of said mining and mining operations per-
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formed on the said Old Channel in conflict with the

Corning Claim up to about the first of August, 1909,

was against the will and consent of defendant An-

drews, and under his protest, all of which the said

plaintiff and his assignors well knew.

That on or about the first day of August, 1909, the

lessors of the said Nielson, Nyhus and Johnson quit-

claimed to the said defendant Andrew^s and acknowl-

edged by an instrmnent in writing the superior title

of the said defendant Andrews under the Corning

location to the said portion of the said Old Channel

in conflict with the said Corning, at which time and

not before, the said defendant Andrews agreed to

permit the Said Nielson, N3dius and Johnson to con-

tinue their mining and mining operations for the un-

expired teiTn of said lease, in w^hich said agreement

it was expressly stipulated to begin only and be bind-

ing on the said defendant Andrews only from that

date, to wit, on or about August first, 1909, which

the said plaintiff and his assignors well knew, and

that the said plaintiff and his assignors ^vell knetv,

and the said plaintiff' and Ms assignors knew that

the said defendant Andrews objected and protested

against the mining and mining operations done on

the said Corning Claim prior to said time, and only

licensed the said Nielson, Nyhus and Johnson to mine

after said date.

To amend the conclusion as follows

:

That said defendant Andrews is not indebted to the

plaintiff in any sum whatsoever, and the said plain-
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tiff nor his assignors never had any lien on the Com-

ing Claim.

JAS. W. BELL,

Attorney for Defendants.

United States America,

District of Alaska,—ss.

Due service of the within Proposed Amendments

is hereby accepted at Nome, Alaska, this 6th day of

Aug., 1910, by receiving a copy thereof.

PARKE GODWIN,
Attorney for Plaintiff.

[Endorsed]: #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Judge Rowley Andrews et als..

Defendant. Proposed Amendments to Proposed

Findings of Plaintiff. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Aug. 6, 1910. Jno. H. Dunn. By
,

Deputy. R. Jas. W. Bell, Attorney for De-

fendants.

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als.,

Defendants.

Judgment.

This cause having come on regularly for trial be-



82 Rowley Andrews

fore the Court, sitting without a jury, Parke God-

win appearing as counsel for the plaintiff, and James

W. Bell appearing as counsel for defendants, where-

upon witnesses upon the part of plaintiff and de-

fendants were duh^ sworn and examined, and docu-

mentary evidence introduced by the respective par-

ties, and the evidence being closed, the cause was

submitted to the Court for consideration and de-

cision ; and after due deliberation thereon, the Court

files its Findings of Fact and Conclusions of Law in

writing, and orders that judgment be entered herein

in favor of plaintiff in accordance therewith;

Wherefore, by reason of the law and the findings

aforesaid, it is ORDERED, ADJUDGED AND DE-
CREED, that plaintiff have and recover of defend-

ant. Judge Rowley Andrews, the said sum of $1,-

673.20, and that the same is a lien upon the interest

of said defendant in and to that certain placer min-

ing claim, known and described as the ''Corning

Claim," situate in the Cape Nome Recording Dis-

trict, District of Alaska, the notice of location

whereof is recorded in Volume 105, at page 188, of

the Location Records of said district, and therein

particularly described as follows : Commencing at the

northwest corner of placer claim No. Three (3) be-

low Discovery on Bourbon Creek, a tributary of Dry

Creek, at which point is the initial stake and this

notice is posted thereon, which said stake is marked

"Initial Stake No. 1, Corning Claim"; thence run-

ning in a northerly direction and upstream 1320

feet to a stake marked "No. 2 E. side line. Coming

Claim"; thence continuing in the same direction 1320
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feet to a stake marked "No. 3, N.E. Cor. Corning

Claim"; thence at right angles in a westerly direc-

tion 660 feet to a stake marked "No. 4, W. side line,

Corning Claim"; thence continuing in the same di-

rection 660 feet to a stake marked "No. 5, N. W. Cor.

Corning Claim"; thence at right angles in a south-

erly direction 1320 feet to a stake marked "No. 6,

W. side line, Corning Claim"; thence continuing in

the same direction 1320 feet to a stake marked "No.

7, S. W. Cor. Corning Claim"; thence at right an-

gles in an easterly direction 660 feet to a stake

marked "No. 8, S. side line. Corning Claim"; thence

continuing in the same direction 660 feet to the

initial stake and point of commencing. The said

claim being located on the west side of Bourbon

Creek, and adjoining and tied to the westerly side

lines of Creek Claim Nos. 1 & 2 below Discovery on

Bourbon Creek, in the District aforesaid; and con-

taining about 79.843 acres of ground ; and being the

same description as set out in the said second

amended complaint in this cause.

And it is further ORDERED, ADJUDGED,
AND DECREED, that the said liens be and the same

are hereby foreclosed, and that the Clerk of this

Court shall issue an ORDER OF SALE directed

to the U. S. Marshal of this district and division, di-

recting and commanding him to seize and sell the

above described property and premises as under exe-

cution, or so much thereof as may be necessary to

satisfy this judgment, interest and costs, and that

he apply the proceeds thereof to the payment and

satisfaction of the said sum of $1,673.20, together
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with interest thereon from the date hereof at the

rate of 8 per cent per annum until paid, and the costs

of this suit, taxed at the sum of $ , together

with all accruing costs.

It is further ORDERED, ADJUDGED AND
DECREED, that the defendants herein, and all per-

sons claiming by, through or under them be forever

barred and foreclosed of any and all claim or claims

against said premises; and all persons claiming to

have acquired any lien, estate or interest in said

premises subsequent to the date of filing and record-

ing said liens be forever barred and foreclosed of

and from any equity of redemption or claim of, in

or to said premises from' and after the delivery of

the marshal 's deed according to law.

It is further ORDERED, ADJUDGED AND
DECREED, that the purchaser of said premises at

such sale be let into the possession thereof by said

marshal; and that any and aU persons who have

since the commencement of this action or since the

date of filing said liens, or since the date of the com-

mencement of the work and labor as set out in said

liens, come into possession of said premises under

said defendants or any of them, deliver possession

thereof to such purchaser upon the production of the

said marshal's certificate of purchase. This judg-

ment is awarded without denial of the right of the

defendant to file a motion for new trial within the

time prescribed by statute.
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Let execution issue to enforce this decree and

.judgment.

Done in open court this 9th da}^ of August, 1910.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 2101. In the District Court for

the Dist. of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews et als., De-

fendants. Proposed Judgment. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Aug. 6, 1910. R. Jno. H.

Dunn, Clerk. By , Deputy. J. D. 2,

p. 155. Parke Godwin, Atty. for Plff. Vol. 8,

Orders and Judgments p. 323.

Refiled in the office of the 'Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Aug. 9, 1910.

Jno. H. Dunn, Clerk. By , Deputy. Z.

Refiled in the office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Sep. 19, 1910.

Jno. H. Dunn, Clerk. By ,
Deputy. L.
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[Minutes—August 9, 1910—Re Proposed Findings,

Judgment, etc.]

In the District Court for the District of Alaska^ Sec-

ond Division.

Term minutes, Regular 1910 Term, begun and held

at the Town of Nome in said District and Divi-

sion, commencing January 24, 1910.

Tuesday, August 9, 1910, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

T. M. Reed, Deputy Clerk.

E. Coke Hill, Assistant U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had:

#2101.

LADD
vs.

ANDREWS.
Mr. Parke Godwin, attorney for the plaintiff, pre-

sented to the Court proposed Findings of Fact and

Conclusions of Law of the plaintiff herein, and Mr.

Jas. W. Bell, attorney for the defendant, presented

proposed Findings of Fact and Conclusions of Law

of defendant, together with proposed amendments

of and objections to the proposed Findings of Fact

submitted hy the plaintiff.

After argument of counsel, the Court rejected the

proposed Findings of Fact and Conclusions of Law



vs. Henri/ Ladd. 87

of defendant, and overruled the proposed amend-

ments of and objections to the Findings proposed by

the plaintiff, and approved the proposed Findings

of Fact and 'Conclusions of Law submitted by the

plaintiff, and signed the same, and ordered the same

to be refiled and entered of record as the Findings

of Fact and Conclusions of Law of the Court in this

action, to which several rulings defendant excepted,

and exceptions were allowed. Thereupon the plain-

tiff, through Parke Godwin, his attorney, presented

to the Court a final judgment and decree herein, and

moved the Court that the same be now signed. Mr.

Jas. W. Bell, for the defendant, objected to the sign-

ing of the judgment and decree at this time for the

reasons that the time for filing a motion for new trial

had not expired and no copy of such judgment or

decree had been served upon the defendant, as pro-

vided by the rules of Court, which objection, was

overruled by the Court; and thereupon the Court

signed said decree, subject to any motion for new
trial which might hereafter be filed, within the time

allowed by law, by the defendant, to which ruling

and action of the Court defendant then and there

excepted, and exception was allowed.

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS et als.,

Defendants.
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[Defendants'] Exceptions to Findings and Conclu-

sions of Law.

Come now the defendants in the above-entitled

cause, and file the following exceptions to the Find-

ings of Fact and Conclusions of Law therein

:

1.

Except to Finding No. 1 which relates to "A more

detailed description of which is set out in said com-

plaint," for the reason that no evidence was offered

in support of any description.

2.

Except to Finding No. 2 which finds that plaintiff

performed work and labor as a miner in and upon

said placer mine known as the Corning Claim, afore-

said, in the development and improvement thereof,

for the reason that the work and labor, if any, was

performed on the Old Channel Claim, and no evi-

dence was offered to sujDport such finding or any

finding of development and improvement to the

Corning Claim.

3.

Except to Finding No. 3 in so far as it relates to the

Corning Claim, for the reason that there was no evi-

dence of any work or improvement of the Corning

Claim.

4.

Except to Finding No. 4, which finds that Nielson

& Co. were in the possession and control of said min-

ing property and engaged in mining the same with

the full knowledge of the said defendant Judge

Rowley Andrews, the owner of said claim, for the
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reason that there was no evidence to support such

finding, and such finding is contrary to the fact.

5.

Except to Finding No. 5 in so far as it finds that

proper liens were filed and recorded, for the reason

that the said alleged liens were insufficient in law.

6.

Except to Finding No. 6 in so far as it relates to

developing and improving the Corning Claim, for

the reason that no evidence was offered or received

in support of such finding, and is contrary to the fact

as shown b}^ the evidence.

7.

Except to Finding No. 7 for the reason that said

finding is against the evidence, and is contrary to the

evidence.

Except to the elusions for the reason that said

conclusions are contrary to the findings, in that a

personal judgment cannot be found against the de-

fendant Andrews, and a lien is not warranted by the

findings on the Corning Claim.

JAS. W. BELL,
Attorney for Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within Exceptions is hereby ac-

cepted at Nome, Alaska, this 13th day of Aug., 1910,

by receiving a copy thereof.

PARKE GODWIN,
Attorney for Plaintiff.

[Endorsed] : 2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,
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Plaintiff, vs. Judge Rowley Andrews et als., Defend-

ant. Exceptions to Findings. Filed in the Office of

the Dist. Court of Alaska, Second Division, at Nome.
Aug. 13, 1910. Jno. H. Dunn, Clerk. By

,

Deputy. L. Jas. W. Bell, Attorney for Defend-

ants.

In the District Court for the District of Alaska,

Second Division.

HENRY LADD,

Plaintiff,

V®.

JUDGE ROWLEY ANDREWS et als..

Defendants.

Bill of Exceptions.

This cause came on for trial July 5th, 1910, before

the Honorable Alfred S. Moore, Judge of the above-

entitled court, sitting in equity; plaintiff appearing

by Parke Godwin, Esq., and defendants appearing

by Jas. W. Bell, Esq., trial reported by Mrs. C. J.

Nunne, stenographer. The following proceedings

were had:

Testimony of Henry Ladd, Plaintiff.

HENRY LADD, the plaintiff, being first duly

sworn, testified as follows:

My name is Henry Ladd ; I am the plaintiff* in this

case. I know the claim called the Corning Claim in

this district, on the right limit of Bourbon Creek ; it

is a well-known claim. I worked on that claim from

July 6th until the 21st of August, 1909. I was work-

ing for Nielson & Company. They were operating
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(Testimony of Henry Ladd.)

upon the claim, and taking out gold. I worked for

Nielson & Company during that time at five dollars

a day part of the time and part of the time at six

dollars and part of the time at six and a half. The

amount due me for my labor is two hundred and

forty-four dollars and twenty-five cents, I believe.

That is the lien I swore to before you. I know

Fred Peterson, Ed Johnson, Olaf Jacoksky, John

Bradovitch, Nick Preston, and 'Charles Carlson.

They were all working there on the Corning Claim at

the same time that I was working there. We all

quit together. They assigned to me their claims.

[Certain Offer in Evidence, etc.]

Mr. GODWIN.—I am now offering the Notice of

Lien in evidence.

Mr. BELL.—I object to the admission of the No-

tice of Lien in evidence offered as Plaintiff's Exhibit

No. 1, for the reason that it does not state facts suffi-

cient to constitute a lien on the premises of the de-

fendant Andrews;

Second, that it does not show any contractual

relation between the alleged lessees, Niel & Co., and

the defendant Andrews

;

Third, that the description of the property or

premises sought sougJit to be burdened with a lien

is wholly insufficient for identification, and the no-

tice itself is incompetent, irrelevant and immaterial.

Also, I make the further objection to the offer,

and I also object to any testimony relative to the

amount due or to the items of account, for the rea-

son tliat the defendant on the 29th day of January,
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1910, made a demand upon the plaintiff, in writing,

for a bill of particulars, and filed the same with the

clerk of the court on the 29th day of January, 1910,

wherein the defendant demanded of the plaintiff a

copy of the lease under which he alleged the lessees,

Nielson & Company, were operating and in posses-

sion of the Corning Claim, or of any agreement un-

der which said Nielson & Compan}^ were in posses-

sion, or an}' authority that the said Nielson Sc Com-

panj^ had or may have had from the defendant for

employing men to work upon the Corning Claim,

and also the items of account verified by the plain-

tiffs, or any or all of them; in what capacity he was

employed and the period of emplo}^nent and the

rate of wages, and of each of plaintiff's assignors,

and that the plaintiff has not complied Avith the said

demand in any manner whatsoever, or served the

defendant with such statement.

The Court thereafter overruled said objections, to

which ruling the defendants then and there ex-

cepted, and allowed

Witness withdrawn, b}^ permission of Court, and

thereupon FRED R. COWDEN was called by the

plaintiff, and after being sworn testified as follows

:

[Testimony of Fred R. Cowden, for the Plaintiff.]

All the documents marked for identification 1, 2,

3, 4, 5, 6, 7, 8, 9 and 10 were received by me as deputy

recorder of the Cape Nome Precinct, District of

Alaska, and stamped with the filing mark of said

office, and afterwards recorded in volume 180 of the

records of said office, a book kept for that purpose.
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(Testimony of Henry Ladd.)

Receipt for recording fees amounting to $29.45 of-

fered and received in evidence and marked Plain-

tiff's Exhibit No. 12.

[Testimony of Henry Ladd, Plaintiff (Recalled).]

Plaintiff HENRY LADD recalled and testified as

follows: Nothing has been paid me on the liens

assigned to me ; nor on my lien.

Written assignment offered and received in evi-

dence and marked Plaintiff's Exhibit No. 2.

I know Judge Andrews by sight.

Q. Did you ever see him out on the claim there

during any of the time while you were at work

there ?

Mr. BELL.—Object to the question as incompe-

tent, irrelevant and immaterial until after plaintiff

has established some contractual relation between

the alleged lessees and the o^ner of the property, or

the lawful possession of the alleged lessees before he

attempts to impose lien upon the property.

The COURT.—Of course, the plaintiff must show

relations with the lessees, some sort of contractual

relations with the owner of the property, the defend-

ant.

Mr. GrODWIN.-The answer admits that. I will

oft'er the portion of the defendant's affirmative an-

swer which admits the contractual relations, if the

Court please, at the proper time. I will offer both

answers in this case, and the affidavit of Mr. Bell, at-

torney for the defendant in his motion for continu-

ance.
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(Testimony of Henry Ladd.)

Offers admitted and marked Plaintiff's Exhibits

#3 and #4.

The C'O'URT.—You may proceed with your proof

and these documents will be admitted, but we will

defer that question for the present. If it develops

later that they are improper for the purpose for

which counsel has offered them, you can move to

strike out the testimony. We will give you permis-

sion so to do.

To which ruling defendant then and there ex-

cepted and exception allowed.

Witness Continues : I saw Judge Andrews there

at the cleanups—each time we cleaned up. I saw

him there three or four times during the summer I

suppose. I remember seeing down underground

once where I worked. I had a talk with Mr. An-

drews just after I quit in regard to getting a lease

on the ground. He, Mr. Andrews, said that he had

nothing to do with this firm that owed us the money,

but that he would agree to turn the lease over to us

if we would agree to pay up the bills for the grocer-

ies and hardware, or something of that kind, first;

I don't remember just exactly wiiat he did say, only

I know he wasn't satisfied to let us have the ground.

Copy of a notice, made by the witness, offered and

received in evidence and marked Plaintiff* 's Exhibit

No. 15.

Cross-examination.

(By Mr. BELL.)
At the time I was working upon this claim Sun-

din & Company were working to the eastward on the
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(Testimony of Henry Ladd.)

same claim. They are working there now. I un-

derstand they got a lease from Mr. Andrews. They

never had any trouble about their lease on the

ground.

Q. When you were. working for Nielson & Com-

pany there you knew that Nielson & Company were

working on the Old Channel Claim, did you not ?

A. Well, I didn't know of any lease of that

kind

—

Q. They were working under a lease on the Old

Channel Claim, were they not %

A. I don't know whether they had a lease at all.

Q. They claimed to have a lease on the Old Chan-

nel, didn't they? A. They never said so to me.

Q. You knew that they worked under a lease

from Chilberg, did you not?

A. No, I didn't know that; I didn't know who

they had their lease from.

My business out there was general work, mining

below—working below. After the foreman had

quit and left, why, I was put in charge of the work

below and after I went in charge they raised my
wages. I noticed Chilberg there once or twice down

below, during the time. That is about all I knew

about either one of them. I supposed I worked on

the Corning Claim, and I was there some time be-

fore I heard there was some talk about—about the

time I quit work it was before there was something

said about there being some dispute; I couldn't say

just what I did hear, just some talk amongst the
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(Testimony of Fred Peterson.)

boys while we were at work; I didn't pay much at-

tention to it.

Witness excused.

[Testimony of Fred Peterson, for Plaintiff.]

FRED PETEESON, a witness on behalf of the

plaintiff, after being sworn, testified as follows

:

I know the Corning Association Mining Claim in

controversy here. I worked on it from June 15th to

August 21st, 1909. I was working for Gust Nielson.

I was to receive $6 per day. That is my signature.

(Exhibit No. 9 for Identification handed witness.)

I swore to that before you as notary. The amount

due me for work and labor from Nielson & Company

is $408.00. I assigned it to Henry Ladd to collect.

Cross-examination.

(By Mr. BELL.)

I heard of some trouble over the ground that Niel-

son & Company were working. Didn't know of the

trouble at the time I went to work, heard of it after

I quit. Nielson told me about it, one of the partners

in the lease. He told me there was some conflict

over the title that had to be settled. I don't remem-

ber if he told me what the name of the claim was or

anything like that, but that owing to some trouble,

he said there was—he said they were having some

trouble over the title but that he thought that it

would be settled up and w^e could keep on working.

He told me they had a lease from Chilberg. I heard

of the Corning Claim from Otto Nyhus before I

went to work out there. He was one of the lajTiien.

He didn 't tell me he had a lay on the Corning Claim.
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(Testimony of Fred Peterson.)

I did not know whether there was more than one

Corning Claim on the right limit of Bourbon Creek.

If there was another Coming Claim I would not

know whether Tvhat I heard referred to the one or

the other. I saw a notice posted up there on the

hopper by Mr. Andrews. He borrowed my hammer

and chisel to tack it up with. It was the notice that

Mr. Ladd copied.

[Testimony of Hilmar Anderson, for Plaintiff.]

HILMAR ANDERSON, a witness on behalf of

plaintiff, after being sworn, testified as follows

:

My name is Hilmar Anderson. That is my signa-

ture at the bottom of that paper. (Witness handed

Plaintiff's Exhibit for identification.) I swore to

that before you. I know the Corning Claim. I

worked on it from the 22d of June to the 21st of

August, 1909. Chris Nielson employed me at six

dollars per day. There was due me when I quit

work two hundred and seventy-six dollars. Nothing

has been paid me. I assigned my claim to Mr. Ladd

to collect. He was to have thirty-five per cent to pay

lawyer's fees and expense of suit.

[Testimony of Olaf Bjornholdt, for Plaintiff.]

OLAF BJORNHOLDT, a witness on behalf of

plaintiif being sworn, testified as follows:

My name is Olaf Bjornholdt. I know the Corn-

ing Claim. I worked on the Corning Claim last

sunmier for Nielson & Company. I began on the

22d or 2Sd of June and quit on the 21st of August,

1909. That is my signature to that paper. (Wit-

ness handed Plaintiff's Exhibit No. 10 for identifi-
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(Testimony of Olaf Bjornholdt.)

cation.) I swore to that before you. My wages

were six dollars and a half a day. There was due

me $231.70. I assigned that to Mr. Ladd for collec-

tion.

Cross-examination.

(By Mr. BELL.)

My wages were six dollars per day as pointman in-

stead of six and a half. I never heard of the Old

Channel Claim. I heard of the Corning Claim after

I went to work out there. I found out from Mr.

Chilberg himself that he had some interest out there

or supposed to have some interests out there.

[Testimony of Parke G-odwin, for Plaintiff.]

PARKE GODWIN, a witness on behalf of the

plaintiff, after being sworn, testified as follows

:

I am the attorney for the plaintiff in this case. I

prepared the lien notices and had them recorded.

Mr. GODWIN.—I now offer in evidence the liens

with the endorsements thereon of Hilmar Anderson,

identification No. 6, Fred Peterson, identification

No. 9; Olaf Bjornholdt, identification No. 10; Henry

Ladd, identification No. 8, with the endorsements

thereon of the pages of the records where the same

were recorded as testified to by Mr. Cowden.

Mr. BELL.—We object to the introduction of the

lien notices in evidence for the reason that the no-

tices are not sufficient to establish a lien upon the

property of the defendant J. R. Andrews. The

liens themselves are insufficient in that they do not

show any contractual relation with the defendant

Andrews, and they do not show a sufficient descrip-
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(Testimony of Parke Godwin.)

tion of the property for identification as required by

statute.

The COURT.—Objections overruled.

To which ruling defendants then and there ex-

cepted, which exception was allowed.

Offers admitted and marked Plaintiff's Exhibits

Nos. 6, 7, 8 and 9.

Witness continues testifying: I have stated before

that I am attorney for plaintiff in this case and

familiar with every step taken in it from its incep-

tion to the present time ; am the only attorney on the

case. That I know the value of my services and that

are worth five hundred dollars and that is a reason-

able attorney's fee in this case.

The COURT.—That is for your services in con-

nection with these liens that have been admitted in

evidence 1

The WITNESS.—Well, I would say with respect

to that, ves, sir. Of course, my services cannot be

divided up in this case; there were nine foreclos-

,n^es-nin€ claims brought in this suit, the same as m

all lien-laborers' cases where combined, and to segre-

gate the value of my services with respect to any

particular claim where practically there was the

same defense to one as to all the claims, would be im-

possible. They were practically the same in all and

one, which included them all. So that my services in

all the claims were included as well as all.

yiY. BELL.—You base, the value of your services

upon the entire work which has been done'?



100 Rowley Andrews

A. Yes, sir, neeessaril}^, because the work for one

has been the work for all.

Thereupon the plaintiff rested.

[Motion for a Nonsuit, etc.]

Mr. BELL.—Now, if the Court please, I move for

a nonsuit in this case

:

First: For the reason that the second amended

complaint does not state facts sufficient to constitute

a lien upon the property of the defendant J. R. An-

drews.

Second: For the reason that there is a failure to

prove upon the part of the plaintiff any contractual

relations between the defendant J. R. Andrews and

the plaintiff, nor the employers of the plaintiff, Mel-

son, Nyhus and Johnson.

Third : That there is a failure of proof of the de-

scription of the property, sufficient for identification.

Fourth : That there is an entire failure of proof on

the part of the plaintiff as to any improvement of

the premises of the defendant in this case.

Fifth: That there is a failure of proof as to the

amount of work; the character of the work and the

place of the Avork, and as to whether the work was

beneficial or an improvement.

Sixth : There is an entire failure of proof that the

work was done at the instance of the owner of the

premises.

Seventh: There is a failure of proof that the de-

fendant Andrews consented to or acquiesced in the

work.

Eighth : There is a failure of proof to show that the
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defendant Andrews acquiesced in any way to the

work or improvement done upon the premises.

Ninth: The plaintiff has failed entirely to prove

a cause of action against the defendant J. R. An-

drews.

Tenth: The notices of liens received in evidence are

insufficient in law and do not constitute a lien or liens

upon the premises of the defendant.

Eleventh : The allegations of the complaint are not

sustained by the evidence ; and

Twelfth : For the reason that this plaintiff is seek-

ing and undertaking to take property of this defend-

ant without due process of law.

Which motion was by the Court overruled. To

which ruling the defendants excepted, which excep-

tion was then and there allowed.

[Testimony of Ed. E. Fleming, for Defendants.]

ED. E. FLEMING, a witness on behalf of the de-

fendants, after being sworn, testified as follows:

Direct Examination.

(By Mr. BELL.)

My name is E. E. Fleming. I am engaged in min-

ing; have been mining in this vicinity for ten years.

I have mined all over the tundra, within ten or

twelve miles of Nome and in every direction except

. seaward. Have been operating for myself. I do

not know the locus of the mining claim known as the

Corning Association Claim; never heard of it. I

have mined in the vicinity of Bourbon Creek. I

mined the east half of the Rhoda and No. 1, between

Bourbon and Center Creeks, a little bit nearer to
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(Testimony of Ed. E. Fleming.)

Center than to Bourbon. I mined there three years

ago for two years.

Ctross-examination.

(By Mr. GODWIN.)
I never heard of the Corning Claim. I have

heard of the Alma Claim, worked there. Don't know

where it is with reference to the Corning Claim, be-

cause I don't know where the Corning Claim is. I

have heard of the Old Channel Claim; it is between

Bourbon and Center Creeks. I was working out

there. I just heard that there was a claim there

called Old Channel, and I knew there was some work

being done on it. That was less than a quarter of a

mile from where I worked. Eugene Chilberg was

generally supposed to own the Old Channel Claim.

I have never heard that he had any trouble over that

claim. I have Judge Rowley Andrews since last fall

some time. I never heard of his having trouble with

the Old Channel lease. Never heard of his having

trouble with Chilberg about the Old Channel conflict-

ing with the Corning Claim. This is the first time I

ever heard about the Corning Claim or of it. Pos-

sibly there may be five hundred claims in this district

I never have heard of; possibly well-known claims,

but I don't think so.
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[Testimony of Colin Murry, for Defendants.]

COLIN MURRY, a witness on behalf of the de-

fendants, after being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)
My name is Colin Murry ; I am a miner. I am en-

gaged in mining at the present time on Nome River,

Moss Gulch. I have been engaged in mining in this

district since 1899 ; have mined generally in various

places throughout the district, and am fairly w^ell

acquainted with this mining section. Never heard

of the mining claim called the Corning Claim until

five or six days ago in connection with this case.

Cross-examination.

(By Mr. GODWIN. )

I never examined the records to find out whether

there was such a claim in this district; don't know
there was such a claim there for years; and don't

know that that has been a claim known as the Corn-

ing Claim well known for years in this section. I

don't know^ Judge Andrews. Never heard there was
such a claim before. Mr. Bell spoke to me about it,

and asked me if I knew the Corning Claim, and I

told him I never heard of it. He spoke to me one

day on the street. I never heard of the Corning

Association Claim ; never knew there was a Corning

Association Claim. Never heard of the E Pluribus

Unum Claim ; have heard of Jack The Ripper Claim.

There are hundreds of claims hereabouts that I don't

know anything about. I have been here eleven years.
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(Testimony of Colin Murry.)

You might mention a dozen claims here in the neigh-

borhood of Nome that I don't know anj^thing about;

I couldn't answer that until you mention some of

them. I have heard of the old Channel Claim.

Redirect Examination.

(By Mr. BELL.)

I am pretty well acquainted with all the claims in

this vicinity that have been mined generally. I

know those that have been mined extensively.

[Testimony of T. M. G-ibson, for Defendants.]

T. M. GIBSON, a witness on behalf of the defend-

ants, being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is T. M. Gibson ; mining is my business

;

have been mining in this vicinity practically all the

time since 1900, both for myself and for others. I

was manager for the Wild Goose Mining & Trading

Company for about a year and a half. I am fairly

well familiar with all the prominent mining claims

in this vicinity and where they are ; I never heard of

the Corning Claim until recently.

Cross-examination.

(By Mr. GODWIN.)
I said I know all the prominent mines in the com-

munity, and that of course includes the prominent

producing ones; I never Imew anything about this

claim, never heard of it. I would say that I know

all the prominent mines in the country, whether I

have been interested in them or not. Mr. Bell first
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(Testimony of T. M. Gibson.)

spoke to me about this claim. He happened to come

into Butler's Drug Store where I was one day, and

asked me if I knew the Corning Claim. Very likely

there are a number of claims around here that I don't

know anything about. I said I knew the prominent

ones. By prominent claims I mean those that have

been large producers and those that are on the well-

defined paystreaks ; not particularly on the Third

Beach ; there are other prominent claims on some of

the well-known creeks—the intermediate Beach, the

Second Beach ; also those claims that are situated on

the different benches and the creeks that have been

prominent; I don't mean any more the beaches

than the creeks and tundra claims, but any of the

well-defined claims or localities on the various creeks,

and so on—on the Submarine—I don't know where

the Argyle Claim, the Alma, the Jolly Miners, are.

[Testimony of J. M. Crabtree, for Defendants.]

J. M. CEABTREE, a witness for the defendants,

being sworn, testified as follows

:

Direct Examination,

(By Mr. BELL.)

My name is Joseph M. Crabtree; mining is my
business. I have been mining in this district since

1900. I am fairly well acquainted with the location

of the prominent mining claims in the district. I

never heard of the Corning Claim, nor the Corning

Association Claim until a few days ago.

Cross-examination.

(By Mr. GODWIN.)
Mr. Bell asked me if I knew where it was; I told
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(Testimony of J. M. Crabtree.)

him I did not. There may be some locations that I

don't know anything about, but there are not many
mines that I don't know of, anyway. I know pretty

well about the location of the claims where there is

any development work done. I don't know the

Anna Claim; I know the Alma Claim. There is the

Alam and the Alma Association Claims. The Alma

Association Claim is on Jess Creek. I do not know

the Alam Association out here by the Wild Goose

Pumping Works. I have heard of the Argyle

Claim ; there is an Argyle claim out on the tundra ; I

don't know as I know where the boundaries are, but

it is between where Andy Anderson worked and

where Spinney worked on Center Creek. I don't

know where the McLean Association is; I know

where the Bon Voyage is.

[Testimony of George H. Boucher, for Defendants.]

GEORGE H. BOUCHEE, a witness for the de-

fendants, being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is George H. Boucher. I am a miner;

have been engaged in mining in this district since

1900. I am pretty well acquainted with all the prom-

inent claims in this district. I am one of the owners

of the Bessie Claim. I never heard of the Corning

Claim until a few days ago.

Cross-examination.

(By Mr. GODWIN.)
Mr. Bell asked me about it. There are a number
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(Testimony of George H. Boucher.)

of locations that I don 't know anything about, claims,

too, possibly. I never looked up the records to see if

there was a Corning Claim recorded.

By Mr. BELL.—The Bessie Claim is situated at

the head of Holyoke Creek, on the left limit. Hol-

yoke lies between Bourbon and Dry.

[Testimony of Arthur D, Jett, for Defendants.]

ARTHUR D. JETT, a witness for the defendants,

being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Arthur D. Jett ; mining is my business

;

haAT been mining in this district since 1899. I have

been looking after the business of the Miocene Ditch

Company-. I am fairly well acquainted with the

prominent mining claims in this district. I do not

know a claim by the name Corning Claim.

Cross-examination.

(By Mr. GODWIN.)
I first heard of the Corning claim a few days ago.

Mr. Bell asked me if I knew where the Corning

Claim was. He met me on the street.

[Testimony of Fred Peterson, for Defendants.]

FRED PETERSON, a witness for the defendants,

being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Frank Peterson; mining is my busi-

ness; have been mining in this district since 1900. I
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(Testimony of Arthur Gibson.)

never heard of the Corning claim before the other

day.

[Testimony of Arthur Gibson, for Defendants.]

ARTHUR GIBSON, a witness for the defendants,

being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

My name is Arthur Gibson. I am a civil engineer.

I am familiar with Bourbon Creek and its tributaries

and the mining claims on it. Prom the mouth of

Bourbon Creek up to the head is between three and

a half and four miles. I have made a map of Bour-

bon Creek, showing the claims on it. (Handing wit-

ness map.) That is a correct representation of the

Old Channel Claim; and also of the Corning Olaim

indicated by extra heavy lines. The Old Channel is

in lighter lines. It shows the portion of the Old

Channel in conflict with the Corning. The Corning

Claim we are speaking about is on the right limit of

Bourbon Creek, on the west side. There is another

Corning Claim on that Creek, which is also showm

upon the map.

Map offered and received in evidence and marked

Defendants' Exhibit No. 1.

Cross-examination.

(By Mr. GODWIN.)
I drew^ that plat last night. It is copied from a

map of the district of all the surveyed claims. I had

this map prior to last night, from which I drew this

plat. I have had the map since I made the survey.
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(Testimony of Arthur Gibson.)

Whenever I make a survey I tie it in to my private

surve}^ so that it is all copied into a map. Each sur-

\ey is made of the different claims and are made at

different times. I tied the stakes of the Old Channel

in when I surveyed the Corning Claim. I surveyed

the Corning a year ago last winter. At that time I

was requested to make a survey of the adverse claims

from the surveys which are a matter of record, as

regards Corning Claim and which I made, Survey

No. 692. This is the Corning Claim which is marked

here in conflict with the Old Channel Claim. The

lines of the Corning are heavier. This map is made

to a scale of 600 feet to the inch. The end of the

Corning conflicts a trifle over SOO feet with the Old

Channel. At one end the Corning Claim extends

into the Old Channel about 650 feet ; at the north end

there is a conflict of about 460 feet, and at the south-

erly end there is a conflict of about 650 feet.

[Testimony of T. A. Hanson, for Defendants.]

T. A. HANSON, a witness for defendants, being

sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

^ly name is Thomas A. Hanson ; mining is my busi-

ness. I have been engaged in mining for the last ten

years in the Seward Peninsula. I have been pros-

pecting and mining for others for wages. I know

when a mine is properly worked and properly opened

up. I worked for Nielson and Company out on the

Old Channel. I commenced work the 28th of June
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(Testimony of T. A. Hanson.)

and worked up till August 1st. I am familiar with

the workings of Nielson and Company, their under-

ground workings.

Q. I will ask you to state, Mr. Hanson, whether

or not the mining done b}' Nielson and Company w^as

done in a miner-like manner or with miner-like

efficiency ?

Mr. GODAYIN.—If the Court please, I object to

that as being irreleyant and inunaterial, under any of

the issues of this case.

Mr. BELL.—Plaintiff alleges that it was an im-

proyement, and now I want to show that it was not

an improvement.

The COURT.—We will sustain the objection.

To which ruling the defendants excepted, which

exception was allowed.

WITNESS.—(Continuing.) Before I went to

work out there I did not know or hear of a claim

called the Corning Claim. I did not know or hear of

that claim while working out there. I knew that

Nielson and companj' had a lease while I was work-

ing there.

Q. From whom were they supposed to haye a

lease ?

Mr. GODWIN.—That is objected to because the

lease itself is the best eyidence;the lease itself is

right here now and I object to this eyidence because

it is not the best eyidence.

The COURT.— Sustained.

To which ruling defendants excepted, and the ex-

ception allowed.
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(Testimony of T. A. Hanson.)

Mr. BELL.—Defendant offers to prove by this

witness now upon the stand that he began working

for Nielson & Co. on the 28th day of April and

worked for Nielson & Co. until about the last of Au-

gust, 1909; that during all the times while he was at

work there for Nielson & Company, he knew that

Nielson & Company had a lease from Eugene Chil-

berg, and at no time did he hear or know of such a

claim as the Corning Claim. The purpose of this

testimony is to show that it was not a well-kno^m

claim, the Corning Claim. The language of the com-

plaint is ''that the Corning Claim is a well known

claim."

Mr. GODWIN.—To which offer we object on the

grounds that it is immaterial and irrelevant.

Objection sustained, to which ruling defendants

excepted, and exception allowed.

WITNESS.— (Continuing.) I worked there from

the 28th of April to the 1st of August, 1909. That is

correct. I didn't know the names of the claims at

all. Ladd, the plaintiff, worked there while I was

working there; also Fred Peterson, Hilmar Ander-

son, and Olaf Bjornhohn. I was working with these

men there every day.

Cross-examination.

(By Mr. GODWIN.)
I was working for Nielson and company. I

worked a few days after the first of August; I have

forgotten the date. I worked there a few days after

the 21st of August, when Nielson and company

stopped work. Judge Andrews gave me a lease on
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(Testimony of T. A. Hanson.)

the ground where I had been working. I never

heard the name of the claim at all. I did not know

what claim I was working on.

[Testimony of T. A. Stevenson, for Defendants.]

T. A. STEVENSON, a witness for the defendants,

being sworn, testified as follows

:

Direct Examination.

(By Mr. BELL.)

M}^ name is Theodore A. Stevenson. I am in the

grocery business. I have mined a little in this dis-

trict. I was in the workings of Nielson and com-

pany last fall and examined them.

Q. Did 3'ou have the workings of this company

inspected by an expert for the purpose of determin-

ing whether or not you could continue mining in their

same workings ?

Mr. GrODWIN.—Objected to as wholly immaterial

and irrelevant to any issue here.

COUET.—Sustained. To which ruling defend-

ants excepted, and exception allowed.

And thereupon the case closed, and taken under

advisement. And thereafter decision was rendered

in favor of the plaintiff.

JAS. W. BELL,
Attorney for Defendants.

Order Settling Bill of Exceptions.

The foregoing bill of exceptions containing all the

proceedings had, and containing all the testimony

offered on the trial of said case, is correct in all re-

spects, and is hereby approved, allowed and settled
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and made a part of the record herein.

Done in open court this 8th day of September,

1910.

CORNELIUS D. MURANE,
District Judge.

United States of America,

District of Alaska,—ss.

Due service of tlie witliin Bill of Exceptions is

hereby accepted at Nome, Alaska, this 13th day of

August, 1910, by receiving a copy thereof.

PARKE GODWIN,
Attorney for Plff.

[Endorsed]: #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Judge Rowley Andrews et als.,

Defendants. Proposed Bill of Exceptions. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Aug. 13, 1910. Jno. H.

Dunn, Clerk. By , Deputy. L. Jas. W.
Bell, Attorney for Defendants.

[Plaintiff's Exhibit No. 2—Assignment of Liens.]

Nome, Alaska, September 2nd, 1909.

FOR VALUE RECEIVED, we, the undersigned,

do hereby sell, assign, transfer and set over to Henry

Ladd, all our right, title and interest in and to the

laborer's liens filed by us and each of us respectively

and recorded in the recorder's office of the Cape

Nome Precinct, Alaska, AGAINST one Judge Row-

ley Andrews and covering the placer mining claim

known and described as the CORNINGr CLAIM, in
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said Precinct; and to the sums of money due and to

become due under said liens and each of them.

FRED PEDERSEN.
CHAS. CARLSON.
OLAF BJORNHAUG.
SPIRO PROPOVICH.
JOHN PROPOVICH.

his

NICK X PLOSTi?.

mark

HILMER ANDERSON.
EDW. JOHNSON.

Witness

:

PARKE GODWIN.

United State of America,

District of Alaska,

Second Division,—ss.

On this 2d day of September, 1909, before the un-

dersigned, Parke Godwin, a Notarj^ Public in and

for the District of Alaska, personally appeared the

above-named Fred Pederson, Chas. Carlson, Olaf

Bjornhaug, Spiro Propovich, John Propovich, Nick

Ploster alias Proster, Hilmer Anderson and Ed
Johnson, who are personally known to me to be the

identical persons who subscribed their names to and

executed the above and foregoing instrument of as-

signment, and they individually and severally ac-

know^ledged to me that they signed and subscribed

the same freely and voluntarily, for the uses and

purposes therein mentioned.
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Witness my hand and official seal this 2d day of

September, 1909.

[Notarial Seal] PARKE GODWIN,
Notary Public in and for the District of Alaska.

[Endorsed] : No. . In the District Court

for the District of Alaska, Second Division. Henry

Ladd et als., Plaintiffs, vs. Judge Rowley Andrews,

Defendant. Assignment of Liens. Parke Godwin,

Attorney for .

2101. Ladd vs. Andrews. Pltff. Exhibit #2.

Filed July 5, 1910. Jno. H. Dunn, Glerk. By T. M.

Reed, Deputy.

[Plaintiff's Exhibit No. 12—Receipt.]
RECEIPT.

This Receipt Must Be Returned Before Instru-

ment Can Be Delivered.

49367

Instrument No. 49375

Liens vs. J. R. Andrews

Filed for record Sep 1 1909 M
At request of Parke Godwin

F. E. FULLER,
Recorder Cape Nome Precinct.

By F. R. Cowden,

Deput}^

Fees received, $29.25.

[Endorsed] : 2101. Ladd vs. Andrews, Pltff. Ex-

hibit #12. Filed July 5, 1910. Jno. H. Dunn,

Clerk. By T. M. Reed, Deputy. Identification 12.
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[Plaintiflf's Exhibit No. 3—Answer.]

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,

vs.

JUDGE ROWLEY ANDREWS,

Plaintiff,

Defendant.

Answer.

Comes now the defendant in the above-entitled

action and answering the second amended complaint

of the plaintiff, denies, admits and alleges

:

I.

Answering the first cause of action set forth in the

said second amended complaint the said defendant

denies, all and singular, each and every allegation,

matter and thing therein contained, save and except

that the said defendant is the owner of the Corning

Claim.

II.

Answering the second, third, fourth, fifth, sixth,

seventh, eighth and ninth causes of action set forth

in said second amended complaint the said defendant

hereby refers to the answer made to the first cause

of action in said second amended complaint, and

without repeating, adopts the same answer to each

of the said several causes of action therein set forth.

III.

Fbr a further, separate and affirmative defense to

the first cause of action set forth in said second
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amended complaint the said defendant alleges that

Gus Nielsen, Otto Nyhus, and Charles Johnson had

a lease from one Eugene Chilberg to the Old Channel

placer claim, and during the time mentioned in said

second amended complaint up to, on or about the

first day of August, 1909, were working and min-

ing under said lease on said Old Channel Claim; that

said Old Channel claim overlapped and conflicted

with a small portion of the said Corning Claim, on

which portion the said Nielsen, Nyhus, and Johnson

worked and mined, but that said lessees of the said

Old Channel Claim, their agents, servants, and em-

ployes were trespassers on the Corning Claim and

were repeatedly warned by the said defendant that

they were trespassing on the said Corning Claim,

and that all of said mining and mining operations

performed on said portion of said Old Channel claim

in conflict with the said Corning Claim up to about

the first of August, 1909, was against the will and

consent of the said defendant and under protest

from the said defendant, which the plaintiff well

knew.

IV.

That on or about the first day August, 1909, the

lessors of the said Nielsen, Nyhus and Johnson quit-

claimed to the said defendant and acknowledged by

an instrument in writing the superior title of the

said defendant under the Corning location to the

said portion of said Old Channel Claim in conflict

with said Corning Claim, at which time, and not be-

fore, the said defendant agreed to permit the said
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Nielsen, Nyhus and Johnson to continue their min-

ing and mining operations for the unexpired term

of said lease, which said agreement was expressly

stipulated to begin only at and be binding on the

said defendant from that date, to wit, on or about

August 1st, 1909, which the said lessees and the said

plaintiff then and there well knew, and the said

plaintiff further knew that the said defendant ob-

jected and protested against all the mining and

mining operations done on the said Corning Claim

prior to said time.

V.

That thereafter and on or about the 16th day of

August, 1909, the said defendant posted in a con-

spicuous place on the said premises where the said

plaintiff was mining a notice in writing disclaiming

all liability for the work and labor performed there-

on and for any liens that might attach thereto.

VI.

That the said plaintiff was not at any time entitled

to any lien for any labor performed on the Corning

Claim, and he, the said plaintiff, never filed a lien

notice according to law containing a true statement

of his demand.

VII.

Further answering the second, third, fourth, fifth,

sixth, seventh, eighth and ninth causes of action set

forth in said second amended complaint the said

defendant hereby refers to the further, separate and

affirmative defense to the first cause of action in said

second amended complaint, and adopts the same al-

legations contained in paragraphs III, IV, V and VI
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herein, without repetition, as a further, separate and

affirmative defense to each of the several causes of

action therein set forth.

Wherefore defendant prays tiiat said action be dis-

missed and that he go hence without day, with his

expenses and disbursements herein.

JAS. W. BELL,
Attorney for Defendant.

United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes and

ssijs: That he is attorney for the defendant in the

above-entitled action; that he makes this verifica-

tion for and on behalf of the said defendant for the

reason that said defendant is without the District

of Alaska and incapable of making this verification;

that he has read, the foregoing answer, knows the

contents thereof, and believes the same to be true.

JAS. W. BELL.

iSubscribed and sworn to before me this 7th day

of February, 1910.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public.

Received a copy of foregoing answer this 8th day

of February, 1910.

PARKE GODWIN,
Atty for Plfe.

[Endorsed] : 2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Answer. Filed in the Office of the Clerk of the Dist.
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Court of Alaska, Second Division, at Nome. Feb. 8,

1910. Jno. H. Dimn, Clerk. By Z., Deputy,

#2101. Ladd vs. Andrews. Pltffs. Exhibit No. 3.

Received in Evidence on Trial July 5, 1910. Jno. H.

Dunn, Clerk. By T. M. Reed, Deputy.

[Plaintiff's Exhibit No. 4—Affidavit of James W.
Bell]

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS,
Defendant.

Affidavit of James W. Bell.

United States of America,

District of Alaska,—ss.

James W. Bell, being first duly sworn, deposes and

says

:

That he is the attorney for the defendant in the

above-entitled action and has had charge of said

action for the defendant from the time the same w^as

filed in said court; that said action was begun on

September 7, 1909, and became of issue on Februarj^

10, 1910; that the defendant Judge Rowley Andrews

is now absent from the District of Alaska, having

departed from Nome, Alaska, on the next to the last

sailing of the Steamship "Victoria" in the fall of

1909 for Seattle, in the State of Washington, and
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will return to Nome, Alaska, on the first sailing in

the spring of 1910; that the said defendant is a ma-

terial witness in his own behalf in said action, with-

out whose testimony the defendant could not safely

proceed to trial; that the defendant's address is 726

Twelfth Avenue, North, Seattle, Wash., his place

of residence; that if the defendant were present he

would testify that he never knew that the plaintiff

or the plaintiff's assignors were working on the

Corning Association Claim until after his arrival in

Nome, Alaska, about the middle of June, 1909; that

after his arrival he found some parties working on

the westerly side of said Coming Association Claim,

whom he afterwards learned to be Gus Nielsen, Otto

Nyhus and Charles Johnson, who claimed to be min-

ing on what they called the Old Channel Placer

Claim, lying immediately west of the Corning Asso-

ciation Claim and overlapping the Corning Associa-

tion Claim, under a lease from Eugene Chilberg;

that the said Nielsen, Nyhus and Johnson did not

recognize the Corning Association Claim, but claimed

at all times to be working within the bounds of the

Old Channel Claim and asserted the title of the Old

Channel Claim as superior to the Coming Associa-

tion Claim; that the defendant thereupon notified

them that they were working on the Corning Asso-

ciation Claim and warned them to remove therefrom

that they were trespassers, and that if they did not

desist from mining on said Corning Association

Claim the said defendant would prosecute them as

trespassers; that such notice and waiTiing was re-

peated several times to the said Nielsen, Nyhus and
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Johnson, and that the plaintiff and his assignors had

knowledge of the notice and warning the defendant

gave to the said Nielsen, Nyhus and Johnson, and

had knowledge of the fact that the said Nielsen,

Nyhus and Johnson claimed to be working on the

Old Channel Claim under a lease from Eugene Chil-

berg during all of the time they were mining and

working on said premises.

And the said defendant would further testify that

he never at any time consented or agreed to the

mining operations of the said Nielsen, N3^hus and

Johnson, their agents and employees, on the Corning

Association Claim prior to the 24th day of Julj^

1909, at which time Eugene Chilberg and his co-

owners in the Old Channel Claim, among whom C.

G. Cowden was a co-owmer, agreed to quitclaim to

the defendant all claim to the portion of the Old

Channel Placer Claim in conflict with the Corning

Association Claim, and said deed was actually exe-

cuted and delivered on the 3d day of August, 1909,

and the said defendant at the time of said agreement

agreed to recognize the said lease from Eugene Chil-

berg to Nielsen, Nyhus and Johnson as if given by

and binding upon the said defendant only from the

date of said agreement, which agreement was re-

duced to writing and executed by the owners of the

Old Channel Claim and the defendant herein; that

said agreement became operative on the 3d day of

August, 1909, when the said deed was delivered to

the said defendant, and then, and not until then,

did the said defendant acquiesce in the mining opera-
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tion of tlie said Nielsen, Nyhus and Johnson, their

agents and employees, and thereafter and on the

16th day of August the said defendant posted a

notice in writing in a conspicuous place where the

said plaintiff and his assignors were working, notify-

ing and warning all persons claiming or who might

claim a lien on the said premises that the said de-

fendant would not be liable therefor; that the said

plaintiff and his assignors knew that the said de-

fendant did not acquiesce in said work prior to the

time herein set forth, and that Fred Pederson, one

of plaintiff's assignors, continued to work on said

premises after the said defendant posted a notice,

thereon as heretofore set forth, and in the face of

said notice so posted and the knowledge on the part

of said Pederson, he, the said Pederson, claims a

lien for labor performed after the posting of said

notice; that Hilmer Anderson, one of plaintiff 's as-

signors, also had knowledge that the defendant did

not acquiesce in said mining operations until the

date hereinbefore set forth, and the said Hilmer

Anderson continued to work thereon after the post-

ing of said notice and claims a lien for the time he

worked after the date of posting said notice; that

Ed. Johnson, one of plaintiff's assignors, also had

knowledge that the defendant did not acquiesce in

said work until the date hereinbefore set forth, and

the said Ed. Johnson continued to work thereon

after the date of posting said notice hereinbefore set

forth, and also claims a lien for the period of work
after the date of said posting of said notice ; that one

John Propovich, one of plaintiff's assignors, also
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had knowledge that the said defendant did not ac-

quiesce in said work until the date hereinbefore set

forth, and the said John Propo\dch continued to

work thereon after the date of posting said notice

hereinbefore alleged, and also claims a lien for the

labor performed after the date of said posting of

said notice; that one Spiro Propovich, one of plain-

tiff's assignors, also had knowledge that the said

defendant did not acquiesce in said work until the

date hereinbefore set forth, and that the said defend-

ant posted notice thereon as hereinbefore alleged,

and he also continued to work after the date of post-

ing said notice and claims a lien for the period of

work after the date of posting said notice; that one

Nick Proster, one of plaintiff's assignors, also had

knowledge of the posting of said notice b}^ the said

defendant, and continued to work thereon after the

date of posting said notice, for which period of work

he also claims a lien; that one Olaf Bjornhaug, one

of plaintiff's assignors, also had knowledge that the

said defendant did not acquiesce in said work until

the date hereinbefore set forth, and of the fact that

the said defendant posted a notice thereon and the

said Olaf Bjornhaug continued to work after the

date of posting said notice, for which period of labor

he also clamis a lien; that one Charles Carlson, one

of ]3laintiff's assignors, also had knowledge of the

posting of said notice by the said defendant and

continued to work after the date of such posting of

said notice, for which period the said Carlson also

claims a lien.

That all of the foregoing facts are material in the
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defense of said cause of action, and the same cannot

be proved b}^ any other witness than the defendant

himself; that defendant's deposition by commission

could not be obtained between the time said cause of

action became of issue and the opening of naviga-

tion, and that the said defendant will return to Nome,

Alaska, on one of the first boats arriving after the

opening of navigation in the summer of 1910, when

he, the said defendant, will be ready to proceed to

trial; that the continuance of the trial of said cause

of action is not asked for the purpose of delay merely,

but that justice may be done in the premises.

JAS. W. BELL.

Subscribed and sworn to before me this 4th day of

March, 1910.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : 2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Affidavit of James W. Bell. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Mar. 5, 1910. Jno. H. Dunn,

Clerk. By
, Deputy.

#2101. Ladd vs. Andrews. Pltffs. Exhibit No.

4. Received in Evidence on Trial July 5, 1910. Jno.

H. Dunn, Clerk. By T. M. Reed, Deputy.
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[Plaintiff's Exhibit No. 5—Copy of Andrews' No-

tice of August 16, 1909.]

"To all whom it may concern

"Notice is hereby given that I, J. R. Andrews,

"owner of the placer mining claim known as the

"Corning association on which a copy of this notice

"is posted will not be Responsible for any labor or

"improvements made upon the said premises nor for

"material furnished by any person

"16th day of August 1900

•JUDGE R. ANDREWS."
(The above notice copyed by me on the second day

of September 1909 from the original notice posted

on the hoper on said ^Coming Claim

HENRY LADD.)

[Endorsed]: Copy of Andrews' Notice of Aug.

16/09. 2101. Ladd vs. Andrews. Pltffs. Exhibit

#5. Filed July 5, 1910. Jno. H. Dunn, Clerk. By
T. M. Reed, Deputy.

[Plaintiff's Exhibit No. 6—Notice of Laborer's

Lien.]

United States of America,

District of Alaska,

Second Division,—ss.

HILMER ANDERSON
vs.

JUDGE ROWLEY ANDREWS.
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Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 22d

day of June, 1909, the undersigned claimant, at the

request of G. Nielsen & Co., the lessees thereof, com-

menced to perform labor as a miner upon that cer-

tain placer mining claim known as the COENING
CLAIM, situated on the right limit of Bourbon

Creek, a tributary of Snake River, in the Cape Nome
Mining and Recording District, Alaska, a more par-

ticular description of which is contained in the loca-

tion notice thereof recorded in Vol. 105, page 188,

and the Amended Location thereof in Vol. 184, page

200, of the Records of said District, and which no-

tices are made part of this claim and notice; and

of which said property the owner or reputed owner

is Judge Rowley Andrews; that the performance of

said labor ceased August 21st, 1909; that 51 days

labor was performed by this claimant at the agreed

wages of six dollars per day, on which has been paid

the sum of 30 dollars, leaving due and unpaid to this

claimant the sum of $276.00; that the labor so per-

formed w^as done in the mining, developing, and
improving said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock, and gold-bearing earth;

that at all times herein the said Judge Rowley An-

drews, owner of said premises, was in, upon and

through the same, and saw and had knowledge of the

labor so performed, and the same was so performed

with his full knowledge, acquiescence, and consent.
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and who received a royalty of 15 per cent of the gross

output of said premises in gold extracted therefrom

by the labor aforesaid; that thirty days have not

elapsed since this claimant ceased to labor on said

premises; and this claim contains a true statement

of his demand after deducting all just credits and

offsets, and there is still due and owing and unpaid

to him for said labor the sum of $276.00, after de-

ducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on said

premises in the sum of $276.00, together with inter-

est, costs, and counsel fees, under the laws of the

District of Alaska.

HILMER ANDERSON.

United States of America,

District of Alaska,

Second Division,—ss.

Hilmer Anderson, being first duly sworn, says he is

the claimant above named ; that he has heard the fore-

going claim' read, and knows the contents thereof,

and believes the same to be true and just.

HILMER ANDERSON.

Subscribed and sworn to before me this 31 day of

August, 1909.

[Notarial Seal] PARKE GODWIN,
Notary Public.

[Endorsed]: No. 49,374. In the District Court

for the District of Alaska, iSecond Division. Hilmer

Anderson, Plaintiff, vs. Rowley Andrews, Defend-

ant. Laborer's Lien. Filed for record at request of



vs. Henri/ Ladd. 129

Parke Godwin Sep. 1, 1909, at 10 minutes past 10

o'clock A. M. and recorded in book 180, page 159,

Pecords Cape Nome Recording District, Alaska.

F. E. Fuller, Recorder. By F. R. Cowden, Deputy.

5 Folios 3 Ind. $3.25 Paid. Parke Godwin, Attorney

for .

#2101. Ladd v. Andrews. Plaintiff's Ex. #6.

Filed July 5, 1910. Jno. H. Dunn, Clerk. By T. M.

Reed, Deputy.

[Plaintiff's Exhibit No. 7—Notice of Laborer's

Lien.]

United States of America,

District of Alaska,

Second Division,—ss.

FRED PEDERSON
vs.

JUDGE ROWLEY ANDREWS.

Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 15th

day of June, 1909, the undersigned claimant at the

request of G. Neilsen & Co., the lessees thereof, com-

menced to perform labor as a miner upon that cer-

tain placer mining claim known as the CORNING
CLAI]M, situated on the right limit of Bourbon

Creek, a tributary of Snake River, in the Cape Nome
Mining and Recording District, Alaska, a more par-

ticular description of which is contained in the loca-

tion notice thereof recorded in Vol. 105, page 188,

and the Amended Location thereof in Vol. 184, page

209, of the Records of said District, and which
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notices are made part of this claim and notice; and

of which said property the owner or reputed owner is

Judge Rowley Andrews; that the performance of

said labor ceased August 21st, 1909; that 68 days

labor was performed by this claimant at the agreed

wages of six dollars per day, on which has been paid

the sum of no dollars, leaving due and unpaid to this

claimant the sum of $408.00; that the labor so per-

formed was done in the mining, developing, and im-

proving said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock, and gold-bearing earth;

that at all times herein the said Judge Rowley An-

drews, owner of said premises, was in, upon and

through the same, and saw and had knowledge of the

labor so performed, and the same was so performed

with his full knowledge, acquiescence, and consent,

and Avho received a royalty of 15 per cent of the

gross output of said premises in gold extracted

therefrom by the labor aforesaid; that thirty days

have not elapsed since this claimant ceased to labor

on said premises; and this claim contains a true

statement of his demand after deducting all just

credits and offsets, and there is still due and owing

and unpaid to him for said labor the sum of $408.00,

after deducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on

said premises in the sum of $408.00, together with

interest, costs, and counsel fees, under the laws of

the District of Alaska.

FRED PEDERSEN.
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United States of America,

District of Alaska,

Second Division,—ss.

Fred Pedersen, being first duly sworn, says he is

the claimant above named; that he has heard the

foregoing claim read, and knows the contents

thereof, and believes the same to be true and just.

FRED PEDERSEN.

Subscribed and sworn to before me this 31 day of

August, 1909.

[Notarial Seal] PARKE GODWIN,
Notary Public.

[Endorsed]: No. 49,367. In the District Court

for the District of Alaska, Second Division. Fred

Pedersen, Plaintiff, vs. Rowley Andrews, Defendant.

Laborer's Lien. Filed for record at request of

Parke Godwin, iSep. 1, 1909, at 10 minutes past 10

o'clock A. M. and recorded in book 180, page 147.

Records Cape Nome Recording District, Alaska. F.

E. Fuller, Recorder. By F. R. Cowden, Deputy. 5

Folios 3 Ind. $3.25 Paid. Parke Godwin, Attorney

for .

i^2101. Ladd vs. Andrews, Plaintiffs. Exhibit

7. Filed July 5, 1910. Jno. H. Dunn, Clerk. By
T. M. Reed, Deputy.
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[Plaintiff's Exhibit No. 8—Notice of Laborer's

Lien.]

United States of America,

District of Alaska,

Second Division,—ss.

OLAF BJORNHAUG
vs.

JUDGE ROWLEY ANDREWS.

Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 2d day

of Jul}^ 1909, the undersigned claimant at the re-

quest of G. Nielsen & Co., the lessees thereof, com-

menced to perform labor as a miner upon that cer-

tain placer mining claim known as the CORNING
CLAIM, situated on the right limit of Bourbon

Creek, a tributary of Snake River, in the Cape Nome
Mining and Recording District, Alaska, a more par-

ticular description of which is contained in the loca-

tion notice thereof recorded in Vol. 105, page 188,

and the Amended Location thereof in Vol. 184, page

209, of the Records of said District, and which

notices are made part of this claim and notice: and

of which said property the owner or reputed owner

is Judge Rowley Andrews; that the performance of

said labor ceased August 21, 1909; that 431/- days

labor was performed by this claimant at the agreed

wages of six dollars per day, on which has been paid

the sum of 27 50/100 dollars, leaving due and unpaid

to this claimant the sum of $231.70; that the labor so
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performed was done in the mining, developing, and

improving said premises, and consisted in digging

shafts, tunnels, drifts, and hoisting, shoveling, and

sluicing dirt, gravel, rock, and gold-bearing earth;

that at all times herein the said Judge Rowle}^ An-

drews, owner of said premises, was in, upon, and

through the same, and saw and had knowledge of the

labor so performed, and the same was so performed

with his full knowledge, acquiescence, and consent,

and who received a royalty of 15 per cent of the gross

output of said premises in gold extracted therefrom

by the labor aforesaid; that thirty days have not

elapsed since this claimant ceased to labor on said

premises; and this claim contains a true statement

of his demand after deducting all just credits and

offsets, and there is still due and owing and unpaid

to him for said labor the sum of $231.70, after de-

ducting all just credits and offsets.

WHEREFORE, this claimant claims a lien on said

premises in the sum of $231.70, together with inter-

est, costs, and counsel fees, under the laws of the

District of Alaska.

OLAF BJORNHAUG.

United States of America,

District of Alaska,

Second Division,—ss.

Olaf Bjornhaug, being first duly sworn, says he

is the claimant above-named; that he has heard the

foregoing claim read, and knows the contents

thereof, and believes the same to be true and just.

OLAF BJORNHAUG.
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Subscribed and sworn to before me this 31 day of

August, 1909.

[Notarial Seal] PARKE GODWIN,
Notary Public.

[Endorsed]: No. 49,369. In the District Court

for the District of Alaska, Second Division. Olaf

Bjornhaug, Plaintiff, vs. Rowley Andrews, Defend-

ant. Laborer's Lien. Filed for record at request

of Parke Godwin. iSep. 1, 1909, at 10 minutes past

10 o'clock A. M. and recorded in book 180, page 150

Records Cape Nome Recording District, Alaska. F.

E. Fuller, Recorder. By F. R. Cowden, Deputy.

5 Folios 3 Ind. $3.25 paid. Parke Godwin, Attorney

for .

2101. Ladd vs. Andrews, Pltffs. Exhibit #8.

Mled July 5, 1910. Jno. H. Dunn, Clerk. By T. M.

Reed, Deputy.

[Plaintiff^s Exhibit No. 9—Notice of Laborer's

Lien.]

United States of America,

District of Alaska,

Second Division,—ss.

HENRY LADD
vs.

JUDGE ROWLEY ANDREWS.

Notice of Laborer's Lien.

NOTICE IS HEREBY GIVEN that on the 6th

day of July, 1909, the undersigned claimant at the

request of G. Nielsen & Co., the lessees thereof, com-
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menced to perforin labor as a miner upon that cer-

tain placer mining claim known as the CORNING

CLAIM, situated on the right limit of Bourbon

Creek, a tributary of Snake River, in the Cape Nome

Mining and Recording District, Alaska, a more par-

ticular description of which is contained in the loca-

tion notice thereof recorded in Vol. 105, page 188,

and the Amended Location thereof in Vol. 184, page

209, of the Records of said District, and which

notices are made part of this claim and notice; and

of which said property the owner or reputed owner

is Judge Rowley Andrews; that the performance of

said labor ceased August 21st, 1900; that 381/0 days

labor was performed by this claimant at the agreed

wages of five dollars per day, and eight days at $6.50

per day on which has been paid the sum of no dollars,

leaving due and unpaid to this claimant the sum of

$244.50; that the labor so performed was done in the

mining, developing, and improving said premises,

and consisted in digging shafts, tunnels, drifts, and

hoisting, shoveling, and sluicing dirt, gravel, rock,

and gold-bearing earth; that at all times herein the

said Judge Rowley Andrews, owner of said premises,

was in, upon, and through the same, and saw and had

knowledge of the labor so performed, and the same

was so performed with his full knowledge, acquies-

cence, and consent, and who received a royalty of

15 per cent of the gross output of said premises in

gold extracted therefrom by the labor aforesaid;

that thirty days have not elapsed since this claim-

ant ceased to labor on said premises; and this claim
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contains a true statement of his demand after de-

ducting all just credits and offsets, and there is still

due and owing and un23aid to him for said labor the

sum of $244.50, after deducting all just credits and

offsets.

WHEREFORE, this claimant claims a lien on

said premises in the sum of $244.50, together with

interest, costs, and counsel fees, under the laws of

the District of Alaska.

HENRY LADD.

United States of America,

District of Alaska,

Second Division,—ss.

Henry Ladd, being first duly sworn, says he is the

claimant above named; that he has heard the fore-

going claim read, and knows the contents thereof,

and believes the same to be true and just.

HENRY LADD.

Subscribed and sworn to before me this 31st day of

August, 1909.

[Notarial Seal] PARKE GODWIN,
Notary Public.

[Endorsed]: No. 49,370. In the District Court

for the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Rowley Andrews, Defendant.

Laborer's Lien. Filed for record at request of

Parke Godwin. Sep. 1, 1909, at 10 minutes past 10

o'clock A. M., and recorded in book 180, page 152.
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Records Cape Nome Recording District, Alaska. F.

E. Fuller, Recorder. By F. R. Cowden, Deputy. 5

Folios 3 Ind. $3.25 paid. Parke Grodwin, Attorney

for .

#2101. Ladd vs. Andrews. Plaintiff's Exhibit

#9. Filed July 5, 1910. Jno. H. Dunn, Clerk. By
T. M. Reed, Deputy.
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[Certificate of Clerk District Court to Copies of

Original Exhibits.]

United States of America,

District of Alaska,

2d Division,—ss.

I, John Sundback, Clerk of the District Court of

the District of Alaska, 2d Division, do hereby cer-

tify that I have compared the foregoing copy with

the original Exhibits of plaintiff and defendant in

the case of Henry Ladd, plaintiff, vs. Rowley An-

drews, defendant, No. 2101, now on file and of rec-

ord in my office at Nome in the District of Alaska,

and the same is a true and perfect transcript of said

original and of the whole thereof. This certified

copy to be attached to and made a part of the Bill

of Exceptions by order of Court of Sept. 8, 1910.

Witness my hand and the seal of said Court, this

12th day of October, A. D. 1910.

[Court Seal] JOHN SUNDBACK,
Clerk.

By T. M. Reed,

Deputy.

[Endorsed] : No. 2101. In the District Court for

the District of Alaska, 2d Division. Henry Ladd,

Plaintiff, vs. Rowley Andrews, Defendant. Cer-

tified Copy Exhibits.
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[Minutes—September 8, 1910—Re Bill of Excep-

tions, etc.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, Regular 1910 Term, begun and held

at the Town of Nome, in said District and Di-

vision, commencing January 24, 1910.

Thursday, September 8, 1910, at 10 A. M.

Court convened pursuant to adjournment.

Present: CORNELIUS D. MURANE, Judge.

John H. Dunn, Clerk.

T. M. Reed, Deputy Clerk.

Bernard S. Rodey, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court, the following

proceedings were had

:

2101.

LADD
vs.

ANDREWS.
On motion of Mr. Jas. AY. Bell, attorney for the

defendant, Mr. Parke Godwin, attorney for the

plaintiff, being present and offering no objections

thereto, the bill of exceptions proposed by the de-

fendant was settled and allowed by the Court as a

true and correct bill of exceptions, except that the

exhibits in the case were omitted from said bill, and

the Court ordered and directed that true copies of

said exhibits be inserted in said bill hy the Clerk as a

part thereof.
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In the District Court for the District of Alaska,

Second Division.

HENRY LADD,
Plaintife,

vs.

JUDGE ROWLEY ANDREWS,
Defendant.

Assignment of Errors.

Comes now the above-named defendant Judge

Rowley Andrews, and assigns the following errors

as having been committed by the above-entitled court

on the trial and in the proceedings in said action,

upon which errors the said defendant intends to and

dees rely in the prosecution of the appeal in the

above-entitled cause

:

1.

The Court erred in overruling the demurrer of the

defendant to the second amended complaint.

2.

The Court erred in admitting in evidence, over de-

fendant's objections. Plaintiff's Exliibit No. 1, in

words and figures as follows

:

United States of America,

District of Alaska,

Second Division,—ss.

HENRY LADD
vs.

JUDGE ROWLEY ANDREWS.

NOTICE OF LABORER'S LIEN.

Notice is hereby given that on the 6th day of July,
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1909, the undersigned, at the request of G. Nielson

& Co., lessees of said premises, commenced to i)€r-

form labor as a miner upon that certain placer min-

ing claim known as the "Corning Claim," situated

on the right limit of Bourbon Creek, a tributary of

Snake River, in the Cape Nome Mining and Record-

ing District, Alaska, a more particular description of

which is contained in the location notice thereof re-

corded in volume 105, page 188, and the amended

location notice thereof recorded in volimie 184, page

209, of the records of said district, and which no-

tices and the descriptions therein are made part of

this claim; and of which said property the owner

or reputed owner is Judge Rowley Andrews; and

that the performance of said labor ceased August

21st, 1909; that 38i/> days' labor was performed by

this claimant at the agreed wages of five dollars per

day and eight days at $6.50 per day, on which

amount has been paid the sum of $ no dollars, leav-

ing due and unpaid to this claimant the sum of

$244.50; that the labor so performed was done in

mining, development and improvement of said prem-

ises, and consisted in digging shafts, tunnels, drifts,

and hoisting, shoveling and sluicing dirt, gravel,

rock and gold-bearing earth; at that at all times

herein the said Judge Rowley Andrews, owner of

said premises, was in, upon, and through the same,

and saw and had knowledge of the labor so per-

formed; and the same was so performed with his

full knowledge, acquiescence, and consent, and who

received a royalty of 15 per cent of the gross out-

put of gold from said premises extracted through
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the labor aforesaid ; that thirty days have not elapsed

since this claimant ceased to labor on said premises

;

and this claim contains a true statement of his de-

mand after deducting all just credits and offsets,

and there is still due and owing and unpaid to him

for said labor the sum of $244.50, after deducting

all just credits and offsets.

Wherefore this claimant claims a lien on said

premises in the sum of $244.50, together with inter-

ests, costs, and attorneys' fees under the laws of

Alaska.

HENRY LADD.

United States of America,

District of Alaska,

Second Division.

Henry Ladd, being first duly sworn, says he is the

claimant above named; that he signed and has read

the foregoing claim and knows the contents thereof,

and believes the same to be true and just.

HENRY LADD.

Subscribed in my presence and sworn to before me
this 31st day of August, 1909.

[Seal] PARKE GODWIN,
Notary Public.

3.

The Court erred in admitting, over defendant's

objections, the following testimony

:

Q. Did you see him (Andrews) out on the claim

there during any of the time you were at work there *?

Mr. BELL.—Object to the question as incompe-

tent, irrelevant and immaterial until after plaintiff
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has established some contractual relation between

the alleged lessees and the o\^Tler of the property,

or the lawful jDossession of the alleged lessees be-

fore he attempts to impose a lien upon the property.

The COURT.—Of course the plaintiff must show

relations with the lessees, some sort of contractual

relation with the owner of the propert}', the defend-

ant.

Mr. GODWIN.—The answer admits that. I will

offer the portion of the defendant's affirmative an-

swer which admits the contractual relations, if the

Court please, at the proper time. I will offer both

answers in this case, and the affidavit of Mr. Bell,

attorney for the defendant in his motion for con-

tinuance.

Offers admitted and marked Plaintiff's Exhibits

#3 and #4.

The COURT.—You may proceed with your proof

and these documents will be admitted, but we will

defer that question for the present. If it develops

later that they are improper for the purpose for

which counsel has offered them, you can move to

strike out the testimony. We will give you permis-

sion so to do.

4.

The Court erred in admitting over defendant's ob-

jections Plaintiff's Exhibit Nos. 6, 7, 8 and 9, and

each and all of them, being notices of lien claims ex-

hibited in the second amended complaint and being

in form the same as Exhibit No. 1 above.

5.

The Court erred in denvius" defendant 's motion for
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a nonsuit at the close of plaintiff's case.

6.

The Court erred in refusing to sign the findings

of fact and conclusions of laAv proposed by the de-

fendant.

7.

The Court erred in overruling defendant's objec-

tion to proposed finding No. 1 of plaintiff's so far as

it finds the description of the Corning Claim as set

out in the complaint.

8.

The Court erred in overruling defendant's objec-

tion to so much of the second finding of fact relating

to the development and improvement thereof, on the

Corning Claim.

9.

The Court erred in overruling defendant's objec-

tion to the fourth Finding of Fact in so far as it finds

that Nielson and Co. were in the possession and con-

trol of said mining property and engaged in mining

the same with the full knowledge of the said defend-

ant Judge Eowley Andrews.

10.

The Court erred in overruling defendant's objec-

tions to so much of the fifth finding of fact which
finds that proper liens were filed.

11.

The Court erred in overruling defendant's objec-

tions to the sixth finding of fact in so far as said

finding relates to the Corning Claim.

13.

The Court erred in finding as conclusion of law
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that the defendant Judge Rowley Andrews is in-

debted to plaintiff in the sum of $1,173.20, and the

further sum of $500.00 as an attorney's fee, or in

any sum whatsoever.

14.

The Court erred in finding that the plaintiff is en-

titled to a decree foreclosing his lien or any lien upon

the Corning Claim.

15.

The Court erred in refusing to sign the findings

of fact and conclusions of law proposed by the de-

fendant.

16.

The Court erred in overruling defendant's pro-

posed amendments to the findings of fact and con-

clusions of law.

17.

The Court erred in entering judgment against the

defendant and in favor of the plaintiff.

18.

The Court erred in refusing to vacate and set aside

the judgment and grant a new trial herein.

JAS. W. BELL,
Attorney for Defendant.

[Endorsed] : 2101. In the District Court for the

District of Alaska, Second Division, Henr}- Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Assigmnent of Errors. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Sep. 17, 1910. John Sundback, Clerk.

By T. M. Reed, Deputy. R. Jas. W. Bell, Attor-

ney for Deft.
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In the District Court for the District of Alaska,

Second Division,

HENRY LADD,

vs.

JUDGE ROWLEY ANDREWS,

Plaintiff,

Defendant.

Petition for Appeal [and Order Allowing Appeal,

etc.].

Judge Rowley Andrews, the defendant above

named in the above-entitled cause, feeling himself

aggrieved by the decision, decree and judgment given

and entered in the above-entitled cause on the ninth

day of August, 1910, hereby appeals from said de-

cree and judgment to the United States Circuit Court

of Appeals for the Ninth Circuit, and prays that

said apxDeal be allowed, and that the Court allow a

supersedeas upon filing security in the sum of two

thousand dollars.

JAS. W. BELL,
Attorney for Defendant.

Now, on this 17th day of September, 1910, the fore-

going appeal is hereby allowed, the defendant to give

bond for costs in the sum of two hundred and fifty

dollars.

CORNELIUS D. MURANE,
District Judge.

[Endorsed]: #2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.
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Petition for Appeal. Filed in the office of tlie

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Sep. 17, 1910. R. John Sundback, Clerk.

By T. M. Feed, Deput}^ James W. Bell, Attorney

for . Vol. 8, Orders and Judgments, p.

366.

In the District Court for the District of Alaska,

Second Division.

HENRY LADD,

vs.

JUDGE ROWLEY ANDREWS,

Plaintiff,

Defendant.

Supersedeas.

Know All Men by These Presents, that we. Judge

Rowley Andrews, as principal, and M. C. Plein and J.

F. Plein as sureties, are held and firml}^ bound unto

Henry Ladd in the full sum of tAvo thousand and two

hundred and fifty dollars, for the full pa^^ment of

which, well and truh^ to be made, unto the said Henry

Ladd, his attorneys, executors, or administrators, we

do hereby bind ourselves, our heirs, executors, and ad-

ministrators, firmly b}^ these presents:

The condition of this obligation is such that where-

as on the ninth day of August, 1910, a judgment Avas

rendered in the above-entitled court in favor of the

said Henry Ladd and against Judge Rowwey An-

drews, the defendant in the above-entitled action,

and the said Judge Rowley Andrews having ob-

tained from said Court an order allowing an appeal
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to the United States Circuit Court of Appeals for

the Ninth Circuit to reverse the decree of the above-

entitled Court, and a citation directing the said plain-

tiff and admonishing him to be and appear at the

United States Circuit Court of Appeals for the

Ninth Circuit, ^ he holdcn at Seattle, State el Wash-

ington; (JWB)
Now, therefore, if the said Judge Rowley Andrews

shall prosecute his appeal to effect and shall answer

all costs and damages that may be awarded against

him, if he fail to make his plea good, then this obli-

gation shall be void; otherwise it shall shall remain

in full force and effect.

JUDGE ROWLEY ANDREWS,
Principal.

M. C. PLEIN,
Surety.

J. F. PLEIN,
Surety.

United States of America,

District of Alaska,—^ss.

M. C. Plein and J. F. Plein, being first duly sworn,

each for himself and not one for the other, deposes

and says:

I am a resident of the District of Alaska, and

worth the smn mentioned in the foregoing bond over

and above all debts and liabilities and exclusive of

property exempt from execution.

M. C. PLEIN.
J. F. PLEIN.
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Subscribed and sworn to before me this 14th day

of September, 1910.

[Notarial Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

The above bond is hereby approved this 17th day

of September, 1910.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : #2101. In the District Court for the

District of Alaska, Second Division. Henry Ladd,

Plaintiff, vs. Judge Rowley Andrews, Defendant.

Supersedeas. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Sep. 17, 1910. John Simdback, Clerk. By T. M.

Reed, Deputy. R. James W. Bell, Attorney for

. Rec. C. B. R. Vol. 4, p. 494.

[Minutes—September 17, 1910 —Re Motion to Hear

Appeal at Seattle, etc.]

In the District Court for the District of Alaska,

Second Division.

Term minutes. Regular 1910 Term, begun and held

at the Town of Nome, in said District and Divi-

sion, commencing January 24, 1910.

Saturday, September 17, 1910, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. CORNELIUS D. MURANE, Judge.

John Sundback, Clerk.

T. M. Reed, Deputy Clerk.

Bernard S. Rodey, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.
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Now, upon the convening of Court, tlie following

proceedings were had :

—

2101.

LADD
vs.

ANDREWS.

The motion to hear the appeal herein at Seattle was

argued by Mr. Jas. W. Bell for said motion and

Mr. Parke Godwin contra, and the Court having con-

sidered the same and being advised in the premises,

denied such motion.

Thereupon the said defendant Andrews, through

Jas. W. Bell, his attorney, presented his petition for

allowance of appeal, bond on supersedeas and ap-

peal, assignment of errors and citation, and at the

same time served the same on counsel for the plain-

tiff, and moved the Court for an order for the allow-

ance of the appeal, the approval of the bond on su-

persedeas and appeal, and for the issuance of a cita-

tion herein, and the Court being advised in the prem-

ises ordered said appeal to be allowed and ordered

the supersedeas and appeal bond submitted to be ap-

proved, and also directed a citation to issue.

Petition, order, bond, assignment of errors and

citation filed.



152 Roivley Andrews

In the Bistrict Court for the District of Alaska. Sec-

ond Division.

HENRY LADD,

vs.

JUDGE ROWLEY ANDREWS,

Plaintife,

Defendant.

Praecipe for Transcript of Record on Appeal.

To the Clerk of the Above-entitled Court

:

You will please certify to the Circuit Court of Ap-

peals for the Ninth Circuit transcript and record on

appeal including Summons, Second Amended Com-

plaint, Demurrer to Second Amended Complaint,

Minute Order on Demurrer, Answer of Defendant

J. R. AndreAvs, Reply, Decision, Findings, Findings

Proposed by Defendant, Objections to Findings,

Proposed Amendments to Findings, Exceptions to

Findings, Minute Order Allowing Exceptions, Bill

of Exceptions, Judgment, Assignment of Errors,

Petition, Order, Bond and Citation on Appeal,

Minute Order Fixing Amount of Supersedeas and

Order Extending Time to File Transcript, also Min.

order allowing appeal et al., and M. O. extending

time to settle Bill of Exceptions.

JAS. W. BELL,
Attorney for Defendant.

[Endorsed] : In the District Court for the District

of Alaska, Second Division. Henry Ladd, Plaintiff,

vs. J. R. Andrews, Defendant. Praecipe. Filed in

the office of the Dist. Court of Alaska, Second
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Division, at Nome. Sep. 17, 1910. Clerk. By
, Deputy. Z. Jas. W. Bell, Attorney for

Deft.

[Certificate of Clerk U. S. District Court to Record].

In the District Court for the District of Alaska, Sec-

ond Division,

No. 2101.

HENEY LADD,
Plaintiff,

vs.

ROWLEY ANDEEWS,
Defendant.

I, John Sundbaek, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 134, both in-

clusive, are a true and exact transcript of the Sum-

mons, Second Amended Complaint, Demurrer to

Second Amended Complaint, Minute Oirder on De-

murrer, Answer of Defendant J. E. Andrews, Eeply,

Decision, Minute Order Fixing Amount of Super-

sedeas on Appeal, Findings of Fact and Conclusions

of Law, Findings Proposed by Defendant, Objec-

tions to Findings, Proposed Amendments to Find-

ings, Exceptions to Findings, Minute Order Allow-

ing Exceptions, Bill of Exceptions, Judgment Min-

ute Order Allowing Bill of Exceptions, Assignment,

of Errors, Petition, Order, Bond on Appeal, Minute

Order Allowing Appeal, etc., and Order Extending

Time to File Transcript and Praecipe for Tran-

script in the case of Henry Ladd, plaintiff, vs.
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Rowley Andrews, defendant, No. 2101, this Court,

and of the whole thereof, as appears from the rec-

ords and files in my office at Nome, Alaska; and

further certify that the original Citation in the

above-entitled cause is attached to this transcript.

Cost of transcript $36.85, paid by Jas. W. Bell,

attorney for defendant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 14th day of

October, 1910.

JOHN SUNDBACK,
Clerk.

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROWLEY ANDREWS,
Defendant.

Citation on Appeal [Original].

United States of America,—ss.

The President of the United States of America, to

Henry Ladd, Plaintiif, and Parke Godwin,

Esq., Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden in the city

of San Francisco, California, on the 15th day of

October, 1910, pursuant to an order allowing an ap-

peal entered in the Clerk's Office of the District



vs. Henry Ladd. 155

Court of the District of Alaska, Second Division, in

that certain cause numbered 2101, in which Henry

Ladd is plaintiff and appellee, and Judge Eowley

Andrews is defendant and appellant, to show cause,

if any there be, why the decree and judgment ren-

dered against the said appellant as in the said order

allowing the appeal mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

Witness the Honorable CORNELIUS D. MU-
RANE, District Judge for the District Court for the

District of Alaska, Second Division, this 17 day of

September, 1910.

CORNELIUS D. MURANE,
District Judge.

[Seal] Attest: JOHN SUNDBACK,
Clerk of the District Court for the District of

Alaska, Second Division.

Service by copy of the within citation is hereby

acknowledged this 17th day of September, 1910.

PARKE GODWIN,
Attorney for Plaintiff.

[Endorsed]: #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. Judge Rowley Andrews, Defend-

ant. Citation on Appeal. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Sep. 17, 1910. John Sundback, Clerk.

By T. M. Reed, Deputy.
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[Order Extending Time to File Record.]

In the District Court for the District of Alaska, Sec-

ond Division.

HENRY LADD,
Plaintiff,

vs.

JUDGE ROAYLEY ANDREWS,
Defendant.

Now, upon motion of the defendant in the ahove-

entitled action, the time for filing the transcript of

the record on appeal in the above-entitled action to

the 'Circuit Court of Appeals for the Ninth Circuit

is hereby extended thirty days.

CORNELIUS D. MURANE.
District Judge.

[Endorsed]: #2101. In the District Court for

the District of Alaska, Second Division. Henry

Ladd, Plaintiff, vs. J. R. Andrews, Defendant.

Order Extending to Docket Trspt. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Sep. 19, 1910. John Sund-

back, Clerk. R. By T. M. Reed, Deputy. Jas. W.
Bell, Attorney for Deft. Vol. 8 Orders and Judg-

ments, p. 369.
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[Endorsed] : No. 1912. United States Circuit

Court of Appeals for the Ninth Circuit. Rowley
Andrews, Appellant, vs. Henry Ladd, Appellee,

Transcript of Record. Upon Appeal from the

United States District Court for the District of

Alaska, Second Division.

Filed November 11, 1910.

F. D. MO'NCKTON,
Clerk.
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STATEMENT OF THE CASE.

This is an appeal from a judgment of tlie United

States District Court for tlie District of Alaska, Sec-

ond Division. The appellee brought this action for

the foreclosure of a lien on his own behalf, and as

assignee for several other lien claimants. As only

four liens were allowed by the court, these only will

be discussed by the appellant. The appellee has not

appealed from th-e decision of the court. The liens

which were allowed hv the court are those of Henrv



Ladd, appellee, individuallj'^, as set fortli in the first

cause of action, second amended complaint, and also

those of Fred Peterson, Hilmer Anderson and Olaf

Bjornhang, assigned to the plaintiff, which appear

in the second, third and eighth causes of action, re-

spectively, in the second amended complaint. These

liens range in amounts from the sum of $231.70, the

smallest, to the sum of $408.00, which is the largest

(the total amount allowed by the court of $1,173.20),

the sums claimed for work and labor alleged to have

been performed by them as miners in and upon the

said placer mining claim, situate in Cape Nome Min-

ing and Recording District in the District of Alaska,

known as the '

' Corning Claim, '

' belonging to appel-

lant.

The second amended complaint states, or pur-

ports to state, nine causes of action. It is necessary

for us, however, only to consider, in this appeal, the

first, second, third and eighth causes of action, for

the reason that testimony was i3resented at the trial

only in support of these causes of action, and the

appellee did not attempt to prove his other causes

of action, and has not appealed from the decision

of the court.

The alleged first, second, third and eighth causes

of action are, word for word, identical with the ex-



ceptions of names of the lien claimants in each sep-

arate cause of action, in number of da,ys which he

worked, the amount he was to receive per day, and

the amount claimed due each separate claimant, and

with the further exception that the first cause of

action, that which states individual claim of appellee,

did not contain the clauses which are put in paren-

thesis in the allegations of the second cause of action

of the second amended complaint, which is as fol-

lows :

"For a second cause of action, plaintiff avers

that, at all times herein relating to the performance
of the work and labor hereinafter descrii3ed, the said

defendant, Judge Rowley Andrews, was ^nd still is

the owner or reputed owner of that certain associa-

tion placer claim containing about 79.843 acres of

ground, and known and described in the original

location notice thereof as the 'Corning Claim,' situ-

ated on the right limit or west side of Bourbon Creek,

in the Cape Nome Mining and Recording District,

District of Alaska, and which notice is recorded in

Volume 105, page 188, a record of said district, and
the particular description of said claim as contained
in said notice and the record thereof is in the w^ords

and figures as follows, to-wit:

''Commencing at the northAvest corner of placer
claim No. tliree (3) below Discovery on Bourbon
Creek, a tributary of Dry Creek, at which point is

the initial stake, and this notice is posted thereon,
which said stake is marked 'Initial Stake No. 1, Corn-
ing Claim'; thence rimning in a northerly direction

and ui:»stream 1,320 feet to a stake marked 'No. 2 E.
Side Line, Corning Claim'; thence continuing in the



same direction 1,320 feet to a stake marked 'No. 3

N, E. Cor., Corning Claim'; thence at right angles

in a westerly direction 660 feet to a stake marked
'No. 4 W. Side Line, Corning Claim'; thence con-

tinuing in the same direction 660 feet to a stake

marked 'No. 5 N. W. Cor., Corning Claim'; thence at

right angles in a southerly direction 1,320 feet to a

stake marked 'No. 6 W. Side Line, Corning Claim';
thence continuing in the same direction 1,320 feet to

a stake marked 'No. 7 S. W. Cor., Corning Claim';
thence at right angles in an easterly direction 660
feet to a stake marked 'No. 8 S. Side Line, Corning
Claim'; thence continuing in the same direction 660
feet to the initial stake and point of commencing.
The said claim being located on the west side of Bour-
bon Creek, and adjoining and tied to the westerly
side lines of Creek Claims Nos. 1 and 2 below Dis-
covery on Bourbon Creek, in the Cape Nome Mining
District, in the District of Alaska, and is hereby
named the 'Corning Claim.' Dated and posted on
the ground this 20th day of June, 1902.

"Plaintiff further alleges that thereafter, on the

15th day -of January, 1909, the original locators and
owners of said 'Corning Claim,' under the location

aboAT described, conveyed the same by deed to the

said defendant for an expressed consideration of one
dollar, wherein the said 'Corning Claim' is described

])y metes and bounds the same as in the said original

location notice and in die identical language as above
set forth ; and which said deed is recorded in Volume
183, page 242, a record of said recording district.

"Plaintiff further alleges that at all times here-

in Gus Nielsen, Otto Nyhus and Charles Johnson,
mining partners under the firm name of Nielsen &
Oo„ were in full ]>ossession of said 'CoiTiing Claim,'

and worldng and mining the same by the permission
(of and with the fidl Icnowledge, acquiescence and con-



sent of the said defendant, who agreed to receive, and
did receive, from said partners 15 per cent, royalty of

all the gold extracted from said claim by them, by
and through the work and labor hereinafter de-

scribed ; that on the l-5th day of June, 1909, the said

partners employed one Fred Pedersen to work and
ialior on said premises in the mining, development
and improvement thereof (and which consisted in

digging shafts, tunnels, drifts and hoisting, shovel-

ing and sluicing dirt, gravel, rock and gold-bearing

earth), at the agreed wages of $6.00 per day with
board ; that said Pedersen duly performed such work
and labor for 68 days at the Avages aforesaid, amount-
ing to the sum of $108.00, no part of which has been
paid except said board; that said Pedersen ceased
to labor on said premises August 21st, 1909 ; that on
August 26, 1909, said mining partners duly surren-

dered possession of said premises to said defendant

;

that on September 1, 1909, said Pedersen duly filed

his laborer's lien on said jDremises for record with
the recorder of the precinct in which said premises
is situated, which was duly recorded, a cop}^ of whicli

is hereunto annexed, marked Exhibit 'B' and made
part of this complaint; that said 'Corning Claim'
is widely and generally known by its said name
throughout said precinct and district, and is always
spoken of and referred to by said name only, with-
out other identification (the use of said name being
fully sufficient for the identification of the ground
covered thereby ; that after filing said lien mth the
recorde]' of the precinct or recording district as afore-

said, the said Pedersen, for a valuable consideration,
duly transferred and assigned the same to plaintiff,

togethcu' AA'ith the amount due and the cause of action
arising thereon, who is now the owner and holder
thereof) ; that during the time of doing said work
and lalior the defendant was many times in, upon
and through said premises, and at all times saw, was
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aware of and liad full knowledge of the character and
progress of said work and labor, and (the improve-
ment of said mine and mining claim) and permit-
ted, acquiesced in and consented to and encouraged
said Pedersen to so do and perform the same; and
that said defendant did not within three days after

he had obtained knowledge of said work, labor and
development so bestowed upon said claim give any
notice that he disclaimed responsibility therefor and
would not be responsible for the same; nor did he
post any notice in writing to that eifect upon any
portion of said premises; nor upon any building or
other improvement situated thereon.

"Plaintiff avers that there is now due him on
his second cause of action the said sum of $408.00 for
the work and labor aforesaid, together with $3.25,

the costs of filing and recording said lien, and a rea-

sonable attorney's fee of ten per cent, on said sum,
for the payment of which he prays a decree of fore-

closure and sale of said premises."

The notices of lien introduced in evidence by the

plaintiff, which are plaintiff's Exhibits 9, 7, 6 and

8, copies of VN'hich were attached t(^ the first, second,

third and eighth causes of action. resDectively, are

word for Avord identical with the exception of name of

lien claimants in date of commencement or perform-

ance of labor, the number of days' labor performed,

the amount of agreed wages per day, the sum paid

thereon and the amount remaining un]3aid. For the

purpose of this appeal we will use the lien notice of

Fred Pedersen, being the plaintiff's Exhibit No. 7, a

copy of which was attached to the second cause of
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action in the second amended complaint as an exhibit

thereto, and is as follows:

Notice of Laborer's Lien.

''Notice Is Hereby Givei^ that on the 15th day
of June, 1909, the undersigned claimant at the re-

quest of G. Nielsen & Co., the lessees thereof, com-
menced to perform labor as a miner upon that certain

placer mining claim known as the 'Corning Claim,'

situated on the right limit of Bourbon Creek, a tribu-

tary of Snake Eiver, in the Cape Nome Mining and
Eecording District, Alaska, a more particular de-

scription of which is contained in the location notice

thereof recorded in Vol. 105, page 188, and the

amended location thereof in Vol. 184, page 209, of

the records of said district, and which notices are

made a part of this claim and notice ; and of which
said property the owner or reputed OATuer is Judge
Rowley Andrews ; that the performance of said labor

ceased August 21st, 1909; that 68 days' labor was
performed by this claimant at the agreed wages of

six dollars per day, on which has been paid the sum
of no dollars, leaving due and unpaid to this claimant
the sum of $108.00 ; that the labor so performed was
done in the mining, developing and improving said

premises, and consisted in digging shafts, tunnels,

drifts, and hoisting, shoveling and sluicing dirt,

gravel, rock and gold-bearing earth ; that at all times
herein the said Judge Rowley Andrews, owner of

said premises, was in, upon and through the same,
and saw and had knowledge of the labor so per-

formed, and the same was so performed with his full

knowledge, acquiescence and consent, and who re-

ceived a royalt}^ of 15 per cent, of the gross output of
said premises in gold extracted therefrom hy the
la])or aforesaid ; that thirty days have not elapsed
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since this claimant ceased to labor on said premises

;

and this claim contains a true statement of his de-

mand after deducting all just credits and offsets,

and there is still due and OT^ing and unpaid to him
for said labor the sum of $408.00, after deducting all

just credits and offsets.

"Wheeefoee^ this claimant claims a lien on said

premises in the smn of $408.00, together with inter-

est, costs and counsel fees, under the laws of the Dis-

trict of Alaska.
Feed Pedeesen.

United States of America, District of Alaska, Sec-

ond Division.—ss.

"Fred Pedersen, being first duly sworn, says he

is the claimant above named; that he has heard the

foregoing claim read, and knows the contents thereof,

and believes the same to be true and just.

Feed Pedeesex.

Subscribed and sworn to before me this 31st day

of August, 1909.

(Notarial Seal) Paek GtODWIx,
Notary Public.

"To this second amended complaint, which was
the complaint upon which the action was tried, the

appellant interposed a demurrer, set forth on page
57 of the transcript of record, which demurrer is in

the following language, to-wit:

"Comes now the defendant in the above-entitled

action, and demurs to the first, second, third, fourth,

fifth, sixth, seventh, eighth and ninth causes of action

set forth in said second amended complaint, and to

each of them, and for grounds of demurrer alleges:
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I.

"Defendant demurs to each and every cause of

action in said amended complaint contained, for the

reason that it appears upon the face thereof, and each

of them, that there is a defect of parties defendant.

II.

"That said defendant demurs to each of said

causes of action contained in said second amended
complaint, for the reason that it appears upon the

face thereof, and each of said causes of action, that

the said cause of action, and each of them, does not

state facts sufficient to constitute a cause of action."

This demurrer was overruled by the court, as

appears on page 59 of the transcript of record.

Thereafter appellant filed an answer in which

he denied "all and singular, each and every allega-

tion, matter and thing therein contained, save and

except that the said defendant is the owner of the

'Corning Claim.' " This denial was made to each

and every cause of action as set forth in second

amended complaint. The appellant further inter-

posed a further, separate and affirmative defense to

each and every cause of action set forth in said sec-

ond amended complaint, which in substance stated

that Nielsen & Co. had a lease from one Eugene Chil-

berg to the "Old Channel Claim," and during all the

time mentioned in said second amended complaint

up to the first day of August, 1909, were working
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and mining under said lease on said ''Old Channel

Claim;" that said ''Old Channel Claim" overlapped

and conflicted with a small portion of the "Corning

Claim," and that the lessees of the "Old Channel

Claim," their agents, servants and employees were

trespassers on the "Corning Claim," and that all

of said mining operations performed on the said por-

tion of said "Old Channel Claim" in conflict with

the said "Corning Claim," up to ahout the first day

of August, 1909, were against the will and consent of

the said defendant (appellant here), and under pro-

test from the said defendant (appellant here), which

the plaintitff well knew.

That on or about the first day of August, 1909,

the lessors of Nielsen & Co. herein quit-claimed to

the appellant, and acknowledged by an instrument

in writing the superior title of the appellant under

the "Corning" location to the said portion of said

'
' Old Channel Claim '

' in conflict with said
'

' Corning

Claim," and that thereafter the defendant (appel-

lant here) agreed to permit the said Nielsen & Co. to

continue their mining operations imder the express

agreement and stipulation that the said lease was

])inding upon the appellant only from the first of

August, 1909, which the said lessees and the said

plaintiff and his assignors well knew, and that the
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defendant (appellant liere) objected and protested

to all mining and mining operations done on said

^'Corning Claim" prior to said time—further an-

swering that a notice was posted on said claim oe.

the 16th day of August, 1909, disclaiming all liabili-

ties for work and lal^or thereon, further answering

that the said plaintiff never filed a lien notice ac-

cording to the law, containing statement of his de-

mand. This answer v/as made to each of the alleged

causes of action set forth in second amended com-

plaint. (Pages60and63, T. R.)

No evidence was introduced on behalf of the

defendant (appellant here), except several witnesses

who swore that they were well acquainted with all

the mining claims in the District of Alaska, and that

the ''Corning Claim" was not a well-known claim;

that they had never heard of the '

' Corning Claim ;
'

'

some of them knew of the ''Old Channel Claim," and

knew that one Eugene Chilberg was generally sup-

posed to own the same, and that there was work being

done upon it.

Defendant's Exhibit "A" was introduced in

evidence, showing a map of "Corning Claim" and

the "Old Channel Claim" in confliction with it, and

also on which there is another "Corning Claim" in



14

that vicinity marked on the map. This testimony

appears on pages 101 to 109 of the transcript of

record.

Appellant also offered evidence that the mine

which was ojDerated by Nielsen & Co. was not done

in a miner-like manner, and also that it was not an

improvement upon said claim, to which the court

sustained an objection of the counsel for the appel-

lee ; and appellant also offered to prove that Nielsen

& Co. had a lease from Eugene Chilberg, and at no

time did the lessee, Nielsen & Co., claim to work on

the "Corning Claim," and that the '^ Corning Claim"

w^as not a well-known claim. Testimony is found on

pages 109 to 111 in transcript of record, to which the

counsel of the a])pellee excepted and the court sus-

tained the exceptions ; and the appellant duly except-

ed to the refusal of the court to permit him to make

such a showing. The appellant also excex)ted to the

introduction in evidence of each of the lien claims,

on the ground and for the reason that it did not con-

tain sufficient facts to constitute a lien upon the prem-

ises of the defendant, and that it did not show any

contractual relation between the alleged lessee, Niel-

sen & Co., and the defendant, AndrcAvs; that the de-

scription of the ]3roperty or premises sought to be

Imrdened with a lien was whollv insufficient for
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identification, and the notice itself was incompetent,

irrelevant and immaterial ; wliicli objection is found

on pages 91, 98 and 99 of the transcript of record, all

of which exceptions were by court overruled, the ap-

pellant excepted thereto, and the exceptions were al-

lowed :

At the close of plaintiff's testimony, the appel-

lant interposed a motion for non-suit upon the fol-

lowing grounds:

''First: For the reason that the second amended
complaint does not state facts sufficient to constitute

a lien upon the property of the defendant, J. R. An-
drews.

''Second: For the reason that there is a failure

to prove upon the part of the plaintiff any con-

tractual relations between the defendant J. R. An-
drews and the plaintiff, nor the emplo37'ers of the

plaintiff, Nielsen, Nyhus and Johnson.

"Third: That there is a failure of proof of the

description of the property, sufficient for identifica-

tion.

"Fourth: That there is an entire failure of proof
on the part of the plaintiff as to any improvement
of the premises of the defendant in this case.

"Fifth: That there is a failure of proof as to

the amount of work; the character of the work and
the place of the work, and as to whether the work was
to the work or improvements done upon the premises.

"Sixth: There is an entire failure of proof that

the work Avas done at the instance of the owner of

the premises.
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^^Seventh: There is a failure of proof that the

defendant AndrcAYS consented to or acquiesced in the

work,

'^Eiglitli: There is a failure of proof to show
that the defendant Andrews acquiesced in any way
to the work or improvement done upon the premises.

''Ninth: That the plaintiff has failed entirely to

prove a cause of action against the defendant, J. R.
Andrews.

''Tenth: The notices of liens received in evidence
are insufficient in law and do not constitute a lien or
liens upon the premises of the defendant.

"Eleventh: The allegations of the complaint are

not sustained ])y the evidence ; and

"Twelfth: For the reason that this plaintiff is

seekino- and undertaking to take propert}^ of this

defendant without due process of law."

This motion is found at pages 100-101, Tran-

script of Record.

Thereafter the court decided the motion in favor

of the appellee, and the findings of fact and conclu-

sions of law were entered on behalf of the appellee,

which were as follows:

"That at all times in the second amended com-
plaint mentioned, the defendant. Judge Rowley An-
drews, was and now is the owner and re]3uted owner
of the placer mining claim known and described as

the 'Corning Claim,' a more detailed description of

which is set out in said complaint.



17

II.

''That the plaintiff, under a verbal contract and
agreement with Gus Nielsen, Otto Nyhus and Charles

Johnson, mining partners doing business as Nielsen

& Co., performed work and labor as a miner in and
upon said placer claim known as the 'Corning

Claim,' aforesaid, in the development and improve-

ment thereof, from the 6th dav of Juh^, 1909, to the

21st day of August, 1909, inclusive, at the agreed

Avages of $5.00 per day for thirty-eight and one-half

days and $6.50 per day of eight days of said period,

and said Nielsen & Co. are indebted to plaintiff there-

of in the sum of $244.50.

III.

"The court further finds that the said parties

composing the firm of said Nielsen & Co. were on
the 21st day of August, 1909, and still are, indebted

to the persons hereinafter named upon a verbal con-

tract for work and labor done and performed as

miners in and upon said placer minino^ claim in the

development and improvement thereof, to-wit: To
Fred Pedersen from the 15th dav of June to the 21st

day of August, 1909, in the sum of $408.00 ; to Hilmer
Anderson from June 22nd to August 21st. 1909, in

the sum of $276.00; to Olaf Bjornhaug from the 2nd
day of July to August 21st, 1909, in the sum of

$231.70; as set out more fully in the second, third

and eighth causes of action, in said second amended
complaint.

IV.

"That the said partners doing business as Niel-

sen & Co., at the times said labor and sendees were
I)erformed as aforesaid, were in the possession and
control of said mining property and engaged in min-
ing the same with the full knowledge of the said de-
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fendant, Judge Rowley Andrews, the owner of said

claim; and that said Andrews did not within three

days after obtaining knowledge that said Nielsen S-

Co. were engaged in the mining and deA'eloping said

premises give notice that he would not be responsible

for the same and did not post a notice in writing to

that effect in some conspicuous place upon the said

land or mining claim, nor upon any Imilding or other

improvement situated thereon, within said time.

V.

''That thereafter, to-wit, on September 1st, 1909,

and within thirty days after the performance and
conij^letion of said work and labor, the said Henry
Ladd, Fred Pedersen, Hilmer Anderson and Olaf
Bjornhaug duly filed their laborers' liens for the re-

spective amoimts aforesaid, with the recorder of the

Cape Nome Recording District, Alaska, wherein said

mining claim is situated, and caused said liens to be
recorded, and paid therefor the sum of $3.25 each
for their respective liens; and after said liens were
so filed and recorded the said Peterson, Anderson
and Bjornhaug, for a valuable consideration, duly
assigned and transferred all their right, title and
interest in and to said liens and the amount covered
thereby to plaintiff Henry Ladd, who is now the

owner and holder thereof.

VI.
'

' That all of the work and labor so done and per-

formed by the said Henry Ladd, Fred Pedersen, Hil-

mer Anderson and Olaf Bjornhaug for the said Niel-

sen & Co., in and upon the said placer mining claim,

known as the ' Corning Claim, ' as aforesaid, Avas done
and performed m the develoj)ment and imxDrovement
thereof, and was done with the full knowledge of

said defendant Andrews, the owner thereof, who dur-
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iiig the progress of said work and labor was in and
upon said claim, and received from said Nielsen &
Co. a royalty for the privilege of mining said claim.

VII.

''The court further finds that five hundred dol-

lars is a reasonable amount to be allowed as an attor-

ney's fee in behalf of plaintiff, to be taxed with the

other items of costs awarded plaintiff ; and that $3.25

was paid for the filing and recording of the liens of

the parties aforesaid, and is taxable as part of plain-

tiff's costs on each of said liens."
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CONCLUSIOXS OF LAW.

As conclusions of law from the foregoing facts,

the court finds:

''That the said defendant Judge Eowle}^ An-
drews is indebted to plaintiif in the sum of $1,1'^3.20,

being the total amount of said liens and recording
fees, and also the further sum of $500.00, as an attor-

ney's fee, in and about the foreclosure of said liens;

and that plaintiff is entitled to a lien upon the said

'Corning Claim' therefor.

II.

'

' That plaintiff is entitled to a decree foreclosing

his said lien as prayed for in his said complaint, upon
the said 'Corning Claim,' as more fully described in

the said second amended complaint, to satisfy the

said sums of money aforesaid, and the costs of this

suit, together with interest according to law.

"Dated Augusta 1910.

Alfred S. Moore,

District Judge."

Appellant excepted, and the exceptions to the

2)roposed findings of fact and conclusions of law were

as follows:

I.

"Except to Finding Xo. 1 which relates to 'A
more detailed description of which is set out in said

complaint,' for the reason that no evidence was of-

fered in support of any description.
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II.

''Except to Finding No. 2 which finds that plain-

tiff performed work and labor as a miner in and
upon said placer mine known as the 'Corning Claim'
aforesaid, in the development and improvement
thereof, for the reason that the work and labor, if

any, was performed on the 'Old Channel Claim,' and
no evidence was offered to support such finding or
any findins: of development and improvement to the

'Coming Claim.'

III.

"Except to Finding No. 3, in so far as it relates

to the ' Corning Claim, ' for the reason that there was
no evidence of any work or improvement of the

'Corning Claim.'

IV.
'

' Except to Finding No. 4, which finds that Niel-

sen & Co. were in the possession and control of said

mining property and engaged in mining the same
with the full knowledge of the said defendant, Judge
Rowley AndrcAvs, the owner of said claim, for the
reason that there was no evidence to support such
finding, and such finding is contrary to the fact.

V.

"Except to Finding No. 5, in so far as it finds

that proper liens were filed and recorded, for the
reason that the said alleged liens were insufficient in

law.

VI.

"Except to Finding No. 6, in so far as it relates

to developing and improving the 'Corning Claim,'
for the reason that no evidence was offered or re-

ceived in support of such finding, and is contrary to

the fact as shown bv the evidence.
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VII.

"Except to Findino No. 7, for the reason tbat

said finding is against the evidence, and is contrary
to the evidence.

YIII.

'•Except to the conclusions, for the reason that

said conchisions are contrary to the findings, in that

a personal judgment cannot be found against the

defendant Andrews, and a lien is not warranted by
the findings on the 'Corning Claim.' "

Appellant proposed amendments to the findings

of fact and conclusions of law, which we think un-

necessary to copy, but which are found on pages 78,

79, 80 and 81 of the transcript of record, and also

appellant made proposed findings of fact and con-

clusions of law, which are found on pages 73, 74 and

75 of the transcript of record, and which are as fol-

lows, to-wit

:

I.

"That Gus Nielsen, Otto Nyhus and Charles

Johnson had a lease from one Eugene Chilberg to the

'Old Channel Placer Claim' in the Nome Mining Dis-

trict, District of Alaska, and during the time men-
tioned in said second amended complaint up to or

about the first day of August, 1909, Avere Avorking and
mining under said lease on said ' Old Channel Claim ;

'

that said 'Old Channel Claim' OA'^erlapjDcd and con-

flicted Avith a small portion of the said 'Corning
Claim,' on which portion the said Nielsen, Nyhus
and Johnson worked and mined ; but that said lessees

of said 'Old Channel Claim,' their agents, serA^ants

and employees, Avere trespassers on the 'Corning
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Claim,' and were repeatedl}^ warned by the said de-

fendant J. R. Andrews that they were trespassing on

the said ^Corning Claim,' which claim the said de-

fendant Andrews was the owner in fee, and that all

of said mining and mining operations performed on
the said 'Old Channel Claim' in conflict with the said

'Corning Claim' up to the first of Angust, 1909, was
against the will and consent of the said defendant
Andrews, and under his protest, all of which the

plaintiff well knew.

II.

'

' That, on or al^ont the first day of August, 1909,

the lessors of the said Nielsen, Nyhus and Johnson
quit-claimed to the said defendant Andrews, and ac-

knowledged by an instrument in writin.o-, the superior

title of the said defendant under the 'Corning' loca-

tion to the said portion of the said 'Old Channel
Claim,' in conflict with the said 'Corning Claim,' at

which time, and not before, the said defendant An-
drews agreed to permit the said Nielsen, Nyhus and
Johnson to continue their mining and mining opera-

tions for the unex]3ired term of said lease, which said

agreement was expressly stipulated to begin only and
be binding on the said defendant Andrews from that

date, to-wit, on or about August 1st, 1909. which the

said lessees and the said plaintiff then and there well

knew, and the said plaintiff further knew that the

said defendant objected and protested against the

mining and mining operations done on the said ' Corn-
ing Claim' prior to said time.
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CONCLUSIONS OF LAW.

"That the said plaintiff was employed by Mel-
sen, M^hiis and Johnson, who owned a leasehold es-

tate in the 'Old Channel Claim,' and never at any
time had any estate in the ' Corning Claim ;

' that all

the acts done on the 'Corning Claim' prior to August
1st, 1909, by plaintiff and his employers, were in tres-

pass, and thereafter only under a license, and that the
plaintiff had no lien on the 'Corning Claim,' and is

not entitled to any relief from the said defendants."

Thereafter a judgment was rendered Avhich is as

follows

:

"Wherefore, by reason of the law and the find-

ings aforesaid, it is Ordered^ Adjcdged axd Decreed^
that plaintiff have and recover of defendant, Judge
Rowley Andrews, the said sum of $1,673.20, and that

the same is a lien upon the interest of said defendant
in and to that certain placer mining claim, known and
described as the ' Corning Claim, ' situate in the Cape
Nome Recording District, District of Alaska, the no-

tice of location whereof is recorded in Volume 105,

at page 188, of the Location Records of said district,

and therein particularly described as follows : Com-
mencing at the northwest corner of placer claim No,
three (3) below Discover^^ on Bourbon Creek, a trib-

utary of Dry Creek, at which point is the initial stake
and this notice is posted thereon, whicli said stake is

marked 'Initial Stake No. 1, Corning Claim'; thence
running in a northerly direction and uiDstream 1.320

feet to a stake marked 'No. 2 E. Side Line. Corning
Claim'; thence continuing in the same direction 1,320
feet to a stake marked 'No. 3 N. E. Cor., Corning
Claim'; thence at right angles in a westerlv direction

660 feet to a stake marked 'No. 4 W. Side Line, Corn-
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ing Claim'; thence continuino- in the same direction

660 feet to a stake marked 'No. 5 N. W. Cor., Corn-

ing Claim'; thence at right angles in a southerly di-

rection 1,320 feet to a stake marked 'No. 6 W. Side

Line, Cornina: Claim'; thence continuing in the same
direction 1,320 feet to a stake marked 'No. 7 S. W.
Cor., Corning Claim'; thence at right angles in an
easterly direction 660 feet to a stake marked 'No. 8

S. Side Line, Cornino: Claim'; thence continuing in

the same direction 660 feet to the initial stake and
point of commencing. The said claim heing located

on the west side of Bourbon Creek, and adjoining

and tied to the westerl}^ side lines of Creek Claim
Nos. 1 and 2 below Discovery on Bourbon Creek, in

the district aforesaid ; and containing about 79.843

acres of ground; and being the same description as

set out in the said second amended complaint in this

cause.

"And it is further Ordered, Adjudged axd De-
creed, that the said liens ])e and the same are hereby
foreclosed, and that the clerk of this court shall issue

an Order of Sale directed to the IT. S. marshal of

this district and division, directing and conunanding
him to seize and sell the above described property
and premises as under execution, or so much thereof

as may be necessary to satisfy this judgment, inter-

est and costs, and that he apply the proceeds thereof

to the pa\anent and satisfaction of the said sum of

$1,673.20, together with interest thereon from the

date hereof at the rate of 8 per cent, per annum until

T)aid, and the costs of this suit, taxed at the sum of

$ , together with all accruing costs.

"It is further Ordered, Adjudged axd Decreed,
that the defendants herein, and all persons claiming

by, through or under tliem, be forever barred and
foreclosed of anv and all claim oi* claims against said

])remises; and all persons claiming to have acquired
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any lien, estate or interest in said premises subse-

quent to the date of filing and recording of said liens

be forever barred and foreclosed of and from any
equity of redemption or claim of, in or to said prem-
ises from and after the delivery of the marshal's

deed according to law.

'

' It is further Oedeeed^ Adjudged axd Deceeed,
that the purchaser of said premises at such sale be

let into the possession thereof by said marshal; and
that any and all persons who have since the com-
mencement of this action or since the date of filing

said liens, or since the date of the commencement of

the ATork and labor as set out in said liens, come into

possession of said premises under said defendants
or any of them, deliver possession thereof to such pur-
chaser upon the production of the said marshal's cer-

tificate of purchase. This judgment is awarded with-

out denial of the right of the defendant to file a mo-
tion for new trial within the time prescribed by
statute.

"Let execution issue to enforce this decree and
judgment.

'^Done in open court this 9th dav of August,
1910.

Alfeed 8. ^lOOEE.

District Judge."

To all of which the appellant excepted, and his

exception was allowed by the court, as found on pages

86 and 87 of the transcript of record.
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ASSIGNMENTS OF ERROE.

Appellant's assignments of error are eighteen in

number, as found on pages 141 to 146, inclusive, of

the transcript of record, as follows:

I.

The court erred in overruling the demurrer of

the defendant to the second amended complaint.

II.

The court erred in admitting in evidence, over

defendant's objections, Plaintiff's Exhibit No. 1, in

words and figures as follows:

United States of America, District of Alaska, Second

Division.—ss,

Henry Ladd

vs.

Judge Rowley Andrews.

Notice of Laborer's Liex.

''Notice is hereby "given that on the 6fh day of

July, 1909, the undersigned, at the request of G. Niel-

sen & Co., lessees of said premises, commenced to

perform labor as a miner upon that certain xolacer

mining claim known as the ' Corning Claim, ' situated

on tlie riffht limit of Bourbon Creek, a tributarv of
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Snake River, in the Cape Nome Mining and Record-
ing District, Alaska, a more particular description

of which is contained in the location notice thereof

recorded in Volume 105, page 188, and the amended
location notice thereof recorded in Volume 184, page
209, of the records of said district, and which notices

and the descriptions therein are made part of this

claim; and of which said property the owner or re-

puted owner is Judge Rowley Andrews ; and that the

i)erformance of said labor ceased August 21st, 1909:

that thirty-eight and one-half days' labor was per-

formed by this claimant at the agreed wages of $5.00

per day and eight days at $6.50 per day, on which
amount has been paid the siun of no dollars, leaving

due and unpaid to this claimant the sum of $244.50;
that the labor so performed was done in mining, de-

velopment and improvement of said premises, and
consisted in digging shafts, tunnels, drifts, and hoist-

ing, shoveling and sluicing dirt, gravel, rock and gold-

bearing earth; at that at all times herein the said

Judge Rowley Andrews, owner of said premises, was
in, upon and through the same, and saw and had
knowledge of the la])or so performed; and the same
was so performed with his full knowledge, ac-

quiescence and consent, and who received a royalty
of 15 per cent, of the gross output of gold from said

premises extracted through the labor aforesaid ; that
thirty days have not elapsed since this claimant
ceased to labor on said ])remises ; and this claim con-
tains a true statement of his demand after deducting
all just credits and offsets, and there is still due and
owing and unpaid to him for said labor the sum of
$244.50, after deducting all just credits and offsets.

"Wherefore this claimant claims a lien on said

premises in the sum of $244.50, together with inter-

est, costs and attorney's fees under the laws of

Alaska

.

Hexry Ladd.
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United States of America, District of Alaska, Second

Division.—ss.

'^ Henry Ladd, being first duly sworn, says he

is the claimant above named ; that he signed and has

read the foregoing claim and knows the contents

thereof, and believes the same to be true and just.

Heney Ladd.

"Subscribed in my presence and sworn to before

me this 31st day of August, 1909.

(Seal) Park Godwt^^
Notary Public."

IIT.

The court erred in admitting over defendant's

objections the following testimony:

Q, Did you see him (Andrews) out on the claim

there during any of the time you were at work there ?

Mr. Bell: Object to the question as incompe-

tent, irrelevant and immaterial until after plaintiff

has established some contractual relation between
the alleged lessees and the owner of the property, or

the lawful possession of the alleged lessees, before he

attempts to impose a lieu upon the property.

The Court: Of course the plaintiff must show
relations with the lessees, some sort of contractual

relation with the owner of the property, the defend-,

ant.

Mr. Godwix: The answer admits that. I will

offer the portion of the defendant's affirmative an-

swer which admits the contractual relations, if the

coui't please, at the jjroper time. I will offer both
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answers in this case, and the affidavit of Mr. Bell,

attorney for the defendant, in his motion for con-

tinuance.

Offers admitted and marked Plaintiff's Exhib-

its No. 3 and No. 4.

The Court : You may proceed with your proof

and these documents will be admitted, but we will

defer that question for the present. If it developes

later that they are improper for the purpose for

which counsel has offered them, you can move to

strike out the testimony. We will give you permis-
sion so to do.

IV.

The court erred in admitting over defendant's

objections Plaintiff's Exhibits Nos. 6, 7, 8 and 9, and

each and all of them, being notices of lien claims

exhibited in the second amended complaint and being

in form the same as Exhibit No. 1 above.

V.

The court erred in denying defendant's motion

for a non-suit at the close of plaintiff's case.

VI.

The court erred in refusing to sign the findings

of fact and conclusions of law proposed by the de-

fendant.
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VII.

The court erred in overruling defendant's ob-

jection to proposed finding No. 1 of plaintiff's, so

far as it finds the description of the Corning Claim

as set out in the complaint.

YIII.

The court erred in overruling defendant's ob-

jection to so much of the second finding of fact re-

lating to the development and improvement thereof,

on the Corning Claim.

IX.

The court erred in overruling defendant's ob-

jection to the fourth finding of fact in so far as it

finds that Nielsen & Co. were in the possession and

control of said mining property and engaged in min-

ing the same with the full knowledge of the said

defendant. Judge Rowley Andrews.

X.

The court erred in overruling defendant's ob-

jection to so much of the fifth finding of fact, which

finds that proper liens were filed.
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XI.

The court erred in overruling defendant's ob-

jection to the sixth finding of fact in so far as said

finding relates to the Corning Claim.

XIII.

The court erred in finding as conclusion of law

that the defendant Judge Rowley Andrews is in-

debted to plaintiff in the sum of $1,1'''3.20, and the

further sum of $500.00 as an attorney's fee, or in any

sum whatsocA^er.

XIV.

The court erred in finding that the plaintiff is

entitled to a decree foreclosing his lien or any lien

upon the Corning Claim.

XV.

The court erred in refusing to sign the findings

of fact and conclusions of law proposed by the de-

fendant.

XVI.

The court erred in overruling defendant's pro-

posed amendment to the findings of fact and conclu-

sions of law.
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XVII.

The court erred in entering judgment against

the defendant and in favor of the plaintiff.

XVIII.

The court erred in refusing to vacate and set

aside the judgment and grant a new trial herein.

These assignments are somewhat intimately

connection, so that it is necessary for appellant to

include them all in his brief, but they will be dis-

cussed together to some extent.
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ARGUMENT.

I.

The court erred in oyerruling the defendant's

demurrer to the second amended complaint.

It will be observed that the ground upon which

they seek to hold the premises in this case subject to

a lien, and hold the appellant personally on this judg-

ment, is not upon any contract with the appellant, or

by virtue of any employment by him as owner of

the ''Corning Claim," or by any employment by

him, but hy an implied statutory employment under

section 265 of the Alaska Civil Code.

It is our contention that the lien notice is insuffi-

cient under the statute and the complaint is not

sufficient in law to hold this appellant liable to the

appellee as is contended for by the appellee.

As was said in Fankin vs. Malarkci) (Or.), 32

Pac. 621:

"A lien can be secured only by tiling the required

notice within the time prescribed. Xo other notice

or claim of lien though brought to the knowledge of

the owner has any effect. The lien exists by virtue of

the statutory provisions, and the requirements pre-

scribed for securing the benefits of this remedy must
be observed. 2 Jones, Liens, section 1389. The deci-
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sions are unanimous that when a notice is required

by statute, either to create or continue the lien, it is

a matter of substantial requirement, and must be

complied with on the part of the claimant. Phil.

Mech. Liens, section 338; Kazartee vs. Marks, 15 Or.

529, 16 Pac. Rep. 407. What the statute requires in

order to perfect the lien is a condition precedent, and

must be complied with before the lien can attach.

Pilz vs. Killingswortl}, 20 Or. 432, 26 Pac. Rep. 305;

Gordon vs. Deal (Or.), 31 Pac. Rep. 287. The notice

of lien in this case does not comply with the require-

ment of the statute, because it fails to state the name
of the person to whom the materials were furnished.
* * * The statement should show a prima facie

right of lien."

Section 266, Alaska Civil Code, is as follows

:

''Claim of Lien Must Be Filed.—li shall be the

duty of every original contractor, within sixty days

after the completion of his contract, and of every

mechanic, artisan, machinist, builder, lumber mer-

chant, laborer, or other person, save the original con-

tractor, claiming the benefit of this code, within thirty

days after the completion of the alteration or repair

thereof, or after he has ceased to labor thereon from
anv cause, or after he has ceased to furnish materials

therefor, to file with the recorder of the precinct in

which such building or other improvement, or some

part thereof, shall be situated, a claim containing a

true statement of his demand, after deducting all

just credits and offsets, with the name of the owner

or reputed owner, if known, and also the name of

the person by whom he was employed or to whom he

furnished the materials, and also a description of the

property to he charged with the lien sufficient for

identification, which claim shall be verified by the

oath of himself or of some other person having

knoAvledge of the facts."
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Our first contention is that the notice of lien in

tliis case is insufficient for the reason that it does

not contain "a description of the property to be

charged with the lien sufficient for identification.'^

Description given in the lien attached as exhibit to

the complaint and made a part of the complaint is

as follows

:

"Upon that certain placer mining claim known
as ' Corning Claim ' situated on the right limit of the

Bourbon Creek, a tributary of Snake Eiver, in the

Cape Nome Mining and Recording District, Alaska,
a more particular description of which is found in

the Location Notice thereof, recorded in Vol. 105,

page 188, and amended location thereof, in Yol. 184,

page 209, of the records of said district, and which
notices are made a part of these claims and notices."

No notices were made as part of the lien claims

except as there are referred to in the said lien claim

as fully quoted above, so that any reference to said

notice would have to be by an individual investiga-

tion to find the description of said property.

In Fernandez vs. Burleson, 42 Pac. 567 (Cal.),

it is said:

"One of the most unportant requirements of

the statute governing the creation of such liens is

that the notice shall contain a description of the prop-
erty to be charged sufficient for identification. Code
Civ. Proc., section 1187. Without such description
the notice would in some instances be of no value to
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the owner, and could rarely be of any use to creditors,

purchasers, or other lien claimants dealing with the

land. Phil. Mech. Liens, section 378."

This was a mining case and description was held

insufficient.

To the same effect is Mertons vs. Cassini Mosaic

d' Tile Co., 44 S. E. (W. Va.) 241, at page 245.

Other cases upon this proposition are as follows

:

Montrose vs. Conner, 8 Cal. 344, in which the

description of the property was as follows

:

''Dwelling" house lately acquired by me, J. W.
Conners, situate on Bryant Street, between 2nd and
3rd Streets, of San Francisco, California, on lot num-
ber "

The court says

:

"That is not such a description as is required

by the statute. There are a number of lots on Bryant
Street between 2nd and 3rd Streets, to any one of

which it would apply as Avell as the one in question.
'

'

The court further held in this case that the fact

that Conners held no other dwelling on Bryant Street

was immaterial.

In Roose vs. Billingsly, 36 N. W. (la.) 885, the

property was described as "thirty lengths of corn

cribbing at Mills Station."
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Tlie court held that this was too indefinite and

was not the "correct description of the property to

be charged

'

' required by Iowa statute.

In the case of Maynard vs. East, 41 N. E. (Ind.)

839, the description was ''North part of lot number

twenty (20) in Walnut Hill Addition to the City

of Anderson, Madison County, Indiana, as Avell as on

the two-story frame dwelling house recently erected

thereon by you." The description is contained in

another jiaragraph as follows: "South part of lot

number twenty (20) and the north part of lot num-

ber nineteen (19) of AYalnut's Addition to the City

oj Anderson in the State of Indiana, as well as on the

frame dwelling recently erected thereon by you,"

and ii^ another paragraph in the notice shows as fol-

lows: "South part of lot number nineteen (19) in

Walnut's Addition, etc." The court says:

"There is no attempt to reform the description,

noY to aid the same by averments such as would admit
extrinsic evidence. The description would be clearly

insufficient in a complaint to foreclose a mortgage on
real estate. Buck vs. Act, 85 Ind. 512. When the de-

cription is so indefinite as to necessitate the institu-

tion of an extrinsic inquiry in order to determine
what property was in faot sold or mortgaged, the de-

scription is insufficient. Bowen vs. Wickershani, 121

Ind. 404, 24 X. E. 983. Courts have given the mechan-
ic's lien law a liberal construction, so as to effectuate

the purpose for which it Avas enacted. It is tlie rule in
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such cases as the present one that, if the description in

a lien notice is sufficiently definite to enable a person
familiar "with the locality to identify the premises
intended to be descrilx'd, the description, though per-
haps tor. indefinite to convey title, may be rendered
sufficient if it can be aided by extrinsic evidence, the

proper averments having been laid in the complaint
to allow such evidence to be introduced."

No averments were laid in the complaint in this

case that would permit extrinsic evidence to be intro-

duced

Other cases are Penrose vs. Calkins, 19 Pac.

{Cid.) 641 ; Short vs. Ames, 15 Atl. (Pa.) 607.

It cannot be said that this lien notice contained

in itself any description of the property sufficient

for identification. This description, it seems to the

appellant, does not comjDly with the intentions of the

lien statute. It is an elementary principle of the

mechanic's lien law that the notice itself must em-

body everything in it that the statute says is neces-

sary and certainly the most necessary requisite is a

description of the property. In Young vs. Hoivell

(Wash.), 31 Pac. 629, it is said:

"It is true the owner might know what building

and what land was intended, but the statute evident-

ly intends that he shall know it through the medium
of the notice."
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The language of the Washington statute is the

same as the statute of Alaska ('' sufficient for identi-

fication").

In this case the description was "A building

situate on a two-acre tract in section six, township

twenty, range N. 3 E. in school district No. 13 and

bounded as follows:"

The description was by metes and boinids and on

its face clearly faulty and erroneous. Omitting that

part that was faulty the court says:

^'All the description that is left is a 'two-acre

tract in section six, township twenty, range north 3

E. school district No. 13'; this description is techni-

cally as faulty as the other, for there is no such a

thing as a range iiorth, * * * ]3i^it presuming
that the township and range were properly described,

under no authority could the description be held to

be sufficient."

In many further particulars the lien notice is

faulty in that the lien notice does not recite that work

and labor w^as performed upon any building or other

improvement was made upon the premises known as

the ''Corning Claim," and in that connection we

desire to call the court's attention to the case of

Warner vs. Quade, 3 Wash. 750 ; 29 Pac. 827. The

iien notice is as follows

:

"Notice is hereby given that Wm. G. Warren
and E. J. Hines, of Pierce County, State of Wash-
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ington, claim a lien upon lots numbers twenty-eight

(28) and twenty-nine (29), in block number seven

liunclred and nine (709) in tlie City of Tacoma,
County of Pierce, Territory of Washington, for labor

performed and assistance rendered doing tinning and
iron work.

''That the name of the owner or reputed owner
is Otto Quade. That Messrs. Moore & Co. employed
said Warren & Hines to perform such labor and ren-

der such assistance upon the following terms and
conditions, to-wit: The said Moore & Co. agreed to

pay the said Warren & Hines for such labor and
assistance in putting on and doing the w^ork, and fur-

nishing the material for tinning and iron w^ork, the

sum of four hundred and sixty-five dollars.

''That said contract has been faithfull}^- per-

formed and fully complied with on the part of said

Warren & Hines, who performed labor upon and
assisted in tinning and iron work according to their

contract aforesaid; that for extra work claimants

demand $12.35.

"That said labor and assistance were so per-

formed and rendered upon said building aforesaid

between the 15th day, etc."

On page 752 of 3 Wash., court says

:

"This requisite is entirely omitted in the notice

under consideration ; for while it is true that it states

a lien is claimed upon certain described lots of lancf,

it nowhere appears that the building on which the

work Avas done v;as situated on said lots. In fact, it

does not appear from said notice that the work had
been done upon any ])uilding, improvement or struc-

ture. The reference to the 'building aforesaid,' in

the clause relating to the time when the woriv was
done, Avas without force, as no 'building aforesaid'
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anywhere appeared in the notice. This omission is

fatal. It needs no argument to show that a lien can-

not be maintained on certain lots unless the building

upon wdiich the work was done is situated on or con-

nected w'ith said lots. The statute gives a lien upon
the building and so much land upon which the same
is situated as is necessary to the convenient use there-

of, and the notice must show that the lien is claimed

upon the building upon wdiich the work was done,

and Avhen the notice fails to assert an}^ claim as

against the building which is the primary sul^ject of

the lien, the attempt to assert such claim on the land,

which at best is but the secondary subject, must fail.

The lien upon the land is incident to the lien upon
the building, and only given for the reason that with-

out it the lien upon the building would be wdthout
value. No other conclusion can be gathered from the

entire scope of the law relating to this subject; but,

as we have seen, this notice not only did not claim a
lien upon a building u"non the lots to be charged, but
also failed to claim a lien upon any building at all."

Aside from the question of sufficiency of lien

notice as to description of property, the appellant

claims that appellee's complaint is further defective

in that it does not state a cause of action against him.

This matter has been discussed at length in the cause

No. 1833, Pioneer Mining Company, appellants, vs.

C. S. Delamotte, et al, appellees, which cause was

argued in the September term, 1910, at Seattle, and

is now under consideration by this court. We desire

to raise the same questions as are raised in that case,

and contend that the lien notice does not show that
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the appellees Avere constructing any building, or other

improvement upon the property in question and fur-

ther that the lien notice shows on its face that the

appellees were employed hy Nielson & Co. who were

lessees of this premises and who paid the appellant

a royalty of 15 per cent of the gross output of said

premises in gold extracted therefrom. It is the con-

tention of this appellant that the lien notice states

that the appellee and each of the assignors were em-

ployees of the lessee of said premises, and that they

worked for the lessee, looked to them for their pay

and did not consider they had any claim against the

lessor, and that having knowledge that their em-

ployer was a lessee, they could not in any manner

hold the lessor of said premises.

As this matter has so recently been before the

court and so ably discussed by counsel for the appel-

lant in that case, we will not make an extended dis-

cussion upon this branch of the case.

Laws of Alaska under which these liens are

sought to be enforced are as follows

:
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CwiL Code, Alaska.

Sec. 262. ''Liens, to ichom given.—Every me-
r-baiiic, artisan, machinist, builder, contractor, lumber
mei'cliant, laborer, teamster, drayman, and other per-
sons i^erforming labor upon or furnishing material
of any kind to l)e used in the construction, develop-
ment, alteration, or repair, either in whole or in part,

of any biTilding, wharf, bridge, flume, mine, tunnel,

fence, machinery, or aqueduct, or any structure or
superstructure, shall have a lien upon the same for
the work or labor done or material furnished at the
instance of the owner of the building or other im-
provement or his agent; and every contractor, archi-

tect, builder, or other person having charge of the
construction, alteration or repair, in whole or in part,

of any building or other improvement as afoi'esaid,

shall be held to be the agent of the owner for the pur-
poses of this code."

Sec. 265. "On'}ier of land eliarged as owner of
hnilding, whe)L—Every building, or other improve-
ment mentioned in section two hundred and sixty-two
constructed upon any lands with the knowledge of the
owner or the person having or claiming any interest

therein, shall be held to have been constructed at the
instance of such owner or person having or claiming
any interest therein; and the interest owned or
claimed shall l^e subject to any lien filed in accord-
ance with the provisions of this code, unless such
owner or person having or claiming an interest there-

in shall, vrithin the three days after he shall have ob-
tained knowledge of the construction, alteration, or
repair, give notice that he will not be responsible for
the same, by posting a notice in writing to that effect

in some conspicuous place upon the land, or upon
the building or other improvement situated thereon."
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In the case of Jurgenson vs. Biller, 114 Cal. 491;

46 Pac. 610 ; the plaintiff sought to enforce an alleged

lien on certain mining claims, called the "John Dix

Mine, '

' upon two theories : First, upon the construc-

tive agency theory; and second, upon the theory of

the penalty or estoppel claimed to arise or exist by

reason of the fact that the owner had knowledge of

the doing of the work and posted no notice of the

non-responsibility. The work in question in that case

consisted of "drifting in a tunnel" ; and it was shown

by the evidence that the defendant had knowledge of

the doing of such work, and it was admitted that he

posted no notice. The decision of the court was

against the plaintiff, so far as his claim was rested

upon the constructive or statutory agency theory, for

the reason, as stated by the court, that the presmnp-

tion of agency, raised 1)y the language of the Cali-

fornia statute (i. e. that "every contractor, subcon-

tractor, architect, builder, or other person having

CHARGE OF ANY MINING * * * shall be held to be

the agent of the owner for the i^urposes of this chap-

ter") "may be repelled," and that it was repelled in

that case by the fact that when the plaintiff did the

work in question he knew that Dix, the person by

whom he was employed, did not own the property,

and was not working the mine as defendant's repre-
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sentative, and that Dix employed him on his own

account, and paid him such wages as were paid at all,

and at no time assumed to act on defendant's behalf.

^'Obviously," the court say, "plaintiff had no just

reason to expect pa;s^nent from defendant, and cannot

charge a lien upon his mine on any theory of Dix's

agency." With reference to the plaintiff's claim of

lien upon the theory of a penalty or estoppel, the

court, after referring to Section 1192 of the Cali-

fornia Code of Civil Procedure, upon vdiich that

claim was based, say and decide as follows

:

''It was said by the court in Williams vs. Mining
Assn., 66 Cal. 200, that the language of said section

1192, 'which treats of buildings and improvements
and of knowledge of the construction, etc., would
hardly cover a case like the one now before us. ' That
action, like the present, was prosecuted for the en-

forcement of a lien for work done on or in a mine,
and through the observation of the court we have
(luoted was unnecessary to the decision there, we
think it correctly stated the law. 'Drifting in a tun-

nel,' the only work in which, so far as appears, de-

fendant knew plaintiff to be engaged, means, as we
understand the mining phrase, taking earth, gravel
or ore from ground made accessible by means of the

tunnel; is not the same as 'running a tunnel'; and is

not the construction, alteration or repair of any
building or improvement on or in a mine—the knowl-
edge of which nmst be brought home to the owner
before any duty becomes incumbent upon him under
said section 1192. This construction of the statute

is not unjust; it is equita])le to require the owner,
who sees going forward an unauthorized building or
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other beneficial improvement upon his property, to

give notice that he will not be responsible therefor

XAvery vs. Clark, 87 Cal. 628) ; but this consideration

fails when the work consists in a subtractive process

—the removal of the very corpus of the property ;
as

well require one who sees a trespasser cutting his

tunber to post notice of his non-liability, under pen-

altv of having his land subjected to a lien for labor.

The judgment and order denying plaintiff's motion

for a new trial should be affirmed."

And this decision is cited and quoted with ap-

proval and relied upon in Reese vs. Bald Mountain,

etc., Min. Co., 133 Cal. 285, wherein it was held: (1)

that, in an action to enforce a miner's lien under the

constructive agency clause of the statute, it is neces-

sary for the plaintiff to allege and prove that the

labor was performed at the instance of one who was

the agent of the owner within the definition of that

term as used therein; and (2) that section 1192 of the

California Code of Civil Procedure (corresponding

to section 265 of the Alaskan Civil Code) does not

apply to labor done by a miner in a mine. In this

case the court, after quoting the section 1192, say

:

"The section mentions every building or im-

provement constructed upon lands with the knowl-

edge of the owner, and expressly provides for a case

where notice is not given within three days after the

owner shall have obtained knoAvledge of the construc-

tion, alteration, or repair, by posting a notice in some

conspicuous place upon the land, building or im-
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provement. The section canuot be held appliealile to

a claim by a miner for labor in a mine constructed
upon lands. The finding is, that appellant had full

notice of the contract, and of all work being done
thereunder. Even if the complaint were sufficient

the finding does not show that any building or un-
provement was constructed uijon the lands of appel-
lant with its knowledge. AVe think the views herein
expressed are supported by the cases of Williams vs.

Santa Clara Mining Association, 66 Cal. 200, and
Jurgenson vs. Diller, 114 Cal. 492.

"In the latter case it was held that labor per-

formed in 'drifting in a tunnel' is not the construc-
tion, alteration, or repair of a building or other im-
provement, under section 1192 of the Code of Civil

Procedure ; that the doctrine of notice does not apply
when the work consists of a subtractive process—the
removal of the very cor])us of the pro])erty. It was
said :

* As well require one who sees trespasser cut-

ting his timber to post notice of his non-liability,

under penalty of having his land subjected to a lien

for the labor.'

"In this case, apparently for the purpose of ob-
viating the rule in the cases cited, the court found
that the labor performed was 'for the development,
improvement, protection and preservation of the said

premises. ' This may be regarded as a conclusion, and
obviously so, for the complaint alleg'es that the work
was done by plaintiffs as miners in and upon the
mines of appellant, and the court elsewhere finds that
the work of ]3laintiffs on the premises was in the ca-

pacity of miners."

Under these decisions it seems plain that the

court erred in not sustaining the appellant's demur-

rer to the second amended complaint.
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First: Because the lien notice in this case did

not contain a description of the property sufficient

for identification.

Second: Because it shows upon its face the only

work done by appellees consisted in digging shafts,

tunnels, drifts and hoisting and shoveling and sluic-

ing dirt, rock and gold-bearing earth, or, in other

words, mining by the subtractive process.

Third: That appellees by their complaint did not

establish any contractual relation with the appellant.

N'o employment by the owner, indirectly or by or

through an agent, actually or formally authorized,

is claimed or alleged by the appellees in this action.

There can be no constructive agency under section

262 of Alaska Civil Code, for labor performed by

miners by the subtractive process, and appellees by

their complaint in their zeal to hold the owner of the

''Corning Claim'' have pleaded themselves out of any

rights to claim the implied statutory authority from

the appellant, if any existed in this case, by alleging

that they worked for lessee. It must be conceded that

the lessee has not authority to ])ind the owner of fee

by his contracts and the only interest that the appel-

lees could hold in this case would be the leasehold

interest of Nielson & Co. It is an axiom of me-
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chanic's lien law tliat tlie contractual relation must

be alleged and proved before the oAvner and his prem-

ises can be subjected to the claims of workmen and

material men.

II.

The court erred in denying the appellant's mo-

tion for a non-suit and erred in admitting lien notices

in evidence, being assignments of error numbers five,

two and four.

Appellee's testimony in this case is very short,

and is found on pages 90 to 100 of the transcript of

record.

To the mind of the appellant it seems that the

testimony is entirely insufficient in many particulars.

The statute says:

"Performing labor upon, or furnishing ma-
terials of any kind to be used in the construction,

development, alteration or repair, either in all or in

part of anv building, wharf, bridge, flume, mine,

etc."

Therefore it is incumbent upon the ap])ellee to

show that he performed labor upon a building or con-

struction, or in the development of this mining land.

At no place in the appellee 's testimony does it appear

as to what kind of labor was performed hy the ap-
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pellee or liis assignors, except to say, in the testimony

of Ladd, page 90 of the transcript of record.

'

' I worked on that claim from July 6th until the

21st of August, 1909. I was working for Nielson &
Co. The}^ were operating upon the claim and taking

out gold." On page 95 of the transcript of record:

"My business out there was general work, min-
ing below—working below. After the foreman had
quit and left, why, I was put in charge of the work
l^elow, and after I went in charge they raised my
wages. * * * I supjDosed I w^as working on the

Corning Claim."

The testimony of Fred Pedersen, page 96 of the

transcript of record, is as follows:

''I know the Corning Association Mining Claim
in controvers}^ here. I worked on it from June 15th

to August 21st, 1909. I was working for Gust Niel-

sen. I was to receive $6 per. day."

"I heard of some trouble over the ground that

Nielsen & Co. were working. * * * Nielsen told

me ahout it, one of the partners in the lease. He
told me that there was some conflict over the title

that had to be settled. * * * He told me he had
a lease from Chilberg."

Testimony of Hilmer Anderson, page 97 of the

transcript of record:

"I know the Cornins- Claim. I worked on it from
the 22nd of June to the '21st of August, 1909. Chris

Nielsen employed me at six dollars per day.'

Testimony of Bjornholdt; found on page 97 of

the transcript of record

:
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"I worked on the Corning Claim last summer
for Nielsen & Co. I began on the 22ncl or 23rd of

June and quit on the 21st of August, 1909."

This is the extent of the testimony on behalf of

the appellee in regard to what work was done in con-

struction and development on the claim on which

they are seeking to enforce a lien.

Clearly it is the most insufficient and unsatis-

factory sort of evidence upon which to base a claim

of lien that could be imagined.

First we desire to call your attention to the fact

that a general denial was interposed by the appel-

lant to all of the allegations in the complaint. This

general denial put the burden upon the appellee of

proving the allegations in his complaint. He was re-

quired to establish every fact essential to his recov-

ery. That the buildings were situated on the lands

described in the affidavit and statement; proof of it

being an improvement to the property; that the ap-

pellant was the owner of this property; and each

and every fact which is essential to the establishment

of a valid lien.

Hidton vs. Maines (Iowa), 28 N. W., page 9;

Tomlinson vs. Be Graw, 26 N. J. L., page 73.

The burden then being upon the appellee to

prove every fact which he alleges in his complaint.
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let us then see what the courts have held is necessary

for him to prove.

In Davis vs. Alvord, 94 U. S. 545

:

"Mortgagees and others acquiring interests in

property against which such a lien is sought to be

enforced have a right, therefore, to call for strict

proof of all that is essential to the creation of the

lien ; and that includes proof of the commencement
of the work, of its character, and of its completion.

The connnencement of the work must he shown, for

from that date the lien attaches, if at all. The char-

acter of the work must be shown, for it is not for all

kinds of work that a lien is allowed. The completion

of the work must be shown, for notice of claiming a

lien must ])e fJed in the ret^oj'der's office within sixt^''

days from that time. This proof must be furnished

l)y the party who asserts the existence of the lien.
'

'

Canton Roll & Machine Co. vs. Boiling Mill Co.,

155 Fed. 321, at page 329:

''Again, while these liens must be liberally con-

strued, the statutory lorovisions by which they are

obtained must be strictly complied with, and the

claimant thereof in the suit brought to enforce it

must prove 'all that is essential to the creation of the

lien, and that includes proof of the commencem.ent
of the work, of its character, and its completion. The
commencement of the work must be shown, for from
that date the lien attaches, if at all. The character

of the work must be shown, for it is not for all kinds
of work that a lien is allowed. The completion of the

work must be shown, for notice of claiming a lien

must ])e filed in th.e recorder's offi.ce within sixty days
from that time. This proof must be furnished by
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the partr who asserts the existence of the lien. " Cit-

ing Davis vs. Ah'ord, supra.

In an action to foreclose a mechanic's lien it is

not only necessary for a material man to show that

the materials were sold to be used on the property,

but it must also be shown that they were actually

used therein. Unless this is clearly shown the claim-

ant can have no lien upon the property.

Silvester vs. Coe Quartz Mine Company, 22
Pac. (Cal.) 217.

Knudson-Jacoh Co. vs. Brandt. 87 Pac.
(Wash.) 43.

Weir vs. Barns, 57 N. W. (Neb.) 750.

Missoula Mercantile Co. vs. O'Bowell, 60 Pac.
(Mont.) 594.

Wakefield vs. Latey, 57 N. W. (Neb.) 1002.

That all matters of substance and every step in

any v^^ay essential to the security of the rights and

titles ought to be strictly insisted upon.

Willard vs. Nagoon, 30 Mich. 273.

In Gunther vs. Bennett, 19 Atl. (Md.) 1048, the

court says

:

"In order to make out their case the plaintiffs

must prove the contract, and their i^erformance of

it. " "" * We have said in 54 Md. 76 that, the

contract existino-, the lien becomes effective, and it

follows that, without a contract of some kind, there

can l)e no lien; otherwise am^one might be placed in
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the position of having his land subjected to lien with-

out his knowledge by a wrong-doer. Inasmuch, then,

as there can ])e no lien without a contract, the con-

tract alleged must be proved ; and when it is proved,

it is the contract in issue and on trial. * * * And
their testimony being out of the case, we find no satis-

factory proof in the record either of the existence of

the contract, the doing of the work, or the furnishing

of the materials hy the appellees. * * * We con-

clude that the appellees have failed to prove their

case, and the decree must therefore be reversed."

McGlaufUnvs. TForm.s'cr, 72 Pac. (Mont.) 428.

''To these allegations the defendant interposed a

general denial. He also interposed a specific denial

as to the sufficiency of the description of the property

against which the lien was claimed. These allega-

tions and denials raised an issue necessary to be

submitted to the jury before any decree or judgment
could be entered in the suit. The manner of per-

fecting a mechanic's lien consists of various steps,

which are purely statutory, and, while the statute

is in some respects remedial in its nature, and this

far should l)e construed lil)eral]y, it creates a new
right, and the statutory proceedings by which this

new right is perfected and enforced must be strictly

followed. * * * Allegations of compliance, with

the terms of section 2131 are, therefore, jurisdictional

in an action to enforce a lien; and such allegations,

when denied, must be iDroven as alleged, in order to

authorize a decree of foreclosure of the lien. We have
carefully searched the record, and fail to find any
testimonv even tending to prove the above allega-

tions. There was, therefore, a failure to yjrove the

oxistenr-e of such facts as to give the court below

jurisdiction to enter the decree appealed from. It

nuist, therefore, be reversed."
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Eastmore vs. Bunkley, 39 S. E. (Ga.) 105, at

page 106:

"It appears from the record that the plaintiff

in error bronght action in the lower court to foreclose

a mechanic's lien for building a dam and dock or
pier. He claimed a lien upon real estate, with which
no connection whatever is shown by the testimony
with this property, nor was there any evidence to

show that the property upon which he claimed his

lien belonged to the defendant company. * * *

Such, as has been seen, was not done by the plaintiff

in error in this case."

In Justus vs. Myers, 71 N. W., at 667, the judg-

ment of the lower court was reversed because of the

failure upon the part of the plaintiff to prove the

furnishing of materials and performance of labor

and the kind and character.

In Antler's Park Regent Mining Company vs.

Cunningham, at 68 Pac. (Col.) 226, at page 227, is

the following:

"In the Vincent case it appears that the lien

claimed was on account of labor performed at the
instance and request of the lessee, evidenced by sun-
dry time checks issued to its employees, and assigned
to Mr. Vincent. Where such labor was performed
is not stated in the testimony, except, in a general
way, that it was upon and about the leased x)i'pmises.

Therefore no lien can be asserted on this account; for,

although the proposition of counsel for appellees may
be correct, from the mere fact that the lease contains
a provision which requires the lessee to erect a mill,
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a lien could not in any circumstances attach to tlie

interest of the lessor, except for materials furnished

and lahor performed in the erection of that struc-

ture."

Counsel did not seek to prove in this case what

character of work any of the laborers did, or that

there vcas a building being constructed on said prem-

ises. The only proof that any labor was performed

in the development of the mine by each or any of

the laborers, and the nearest that it can be said that

there was development of mine by labor in this case

is that Nielsen & Co. were miners on said premises

and taking out gold, and some of the claimants said

that they worked for Nielsen & Co. (Pages 90-91,

transcript record.

)

By the most liberal interpretation of this testi-

mony, it cannot be said that any of the lien claimants

were taking out gold. That is the only feature upon

wdiich they have sought to prove their case.

The court held that the description of the prop-

erty in the lien notice was insufficient, but that it

could be aided by proof in the complaint. There is

no testimony on the part of any person for the ap-

pellee that they worked on the "Corning Claim," as

was described in the lien notice. Neither was there

any testimony in proof of the allegations of the com-
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plaint as to the clescription of the claim as set forth

in the comiDlaint.

AVhere the allegations as to the description of

the property is denied the claimant is required not

only to prove that the lalDor, which would entitle him

to a lien notice, was performed on the propert}^, but

he must also prove the description of the property.

This proposition was decided in Morehouse vs. Col-

lins, 31 Pac. Rep., page 295.

The opinion is not long and therefore we quote

the entire opinion.

"This was a suit to foreclose two alleged mechan-
ics' liens. The court below found that the first lien

described in the complaint was invalid, and dismissed

it, but found and adjudged that the second lien de-

scribed in the com])laint was valid, and decreed it

foreclosed, and that the plaintiff recover attorney's

fees.

''The ma,in point relied upon by the appellant is

that 'there Avas not sufficient evidence to justify the

court in finding or adjudging that the plaintitf filed

a notice of lien containing a description of the prop-
erty desci'i]3ed in the complaint, oi- that the plaintiff

had a lien thereon.' The ground of the objection is

that there is nothing to show that the descri]:>tion of

the property in the notice of the lien offered in evi-

dence identifies the description of the property al-

leged in the complaint. The notice of the lien intro-

duced in evidence described the property as a 'portion

of lot 2 in block 1 of Portland Homestead, fully de-

scribed in the deed of Sophia and T. Y. Walters to
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James Collins, wliich deed is dated April 6, 1889, and

recorded in Liber 118 of Multnomah County Records

of Deeds, at page 295, to which deed reference is here

made for an accurate description of said real prop-

erty.' Tlie complaint descril^ed the property as 'all

that certain ])ortion of lot No. 2, in block No. 1, in

the Portland Homestead, more particularly described

as follows.' (Here follows a particular description

of the property by metes and bounds.) In his an-

swer the defendant admitted the contract for build-

ing the house upon which the notice of lien was predi-

cated, and that the plainti:ff built the house upon the

land descri])ed in the complaint. The defendant

claims that the only evidence to show that the descrip-

tion of the land in the complaint was the same as in

the deed referred to in the notice would be the deed

itself, and that, as such deed was not introduced in

evidence, there is no testimonv showing that the land

described in the complaint is the same land described

in the notice of lien. By the eighth finding, the ref-

ei'ee found, among other things, that the plaintiff

made and filed his claim of lien, setting forth a true

statement of his demand against the defendant for

iRiilding the houses, with a description of the land

on which said houses were built. The defendant ex-

cepted to this finding, and moved the court to set it

aside, because the same is not supported by the evi-

dence, but is contrary thereto. The notice of the lien

was put in evidence by the plaintiff on tlie idea that

the admission of the defendant in his answer, thai

the house was built on the land described hi the com-
plaint, implied that it was built on the land described

in the lien. His argument is that 'since the defend-

ant by his answer admits that the house was built

on the land described in the complaint, and since the

lien evidently describes the same land, no fiu'ther evi-

denre of the desci-iption of the land is necessary.'

But there is nothing to show that the lien described

the same land described in the complaint. The deed,
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to whicli reference is made, for the particular de-

scriiDtion or a copy of it would have shown whether
they were identical. The lien and complaint show
that the house was built on a portion of lot 2, in block

1; but whether the particular description of such
portion, to be ascertained by reference to the deed,

is the particular description alleg-ed in the complaint
or different, we have been unable to ascertain from
the record. There is nothing in the complaint to

show that the description therein alleged is the same
as in the deed, or any reference to the deed, so as to

connect them. In his answer the defendant denied
that the plaintiif filed a lien with a description of the

land, as alleged in tlie complaint. The matter was in

issue, and, to estal^lish a lien against the property
described in the complaint, it must he shown that it

is the same ])roperty upon which the lien was filed.

Under the evidence in this case, it is not possible

for us to ascertain or know whether the land de-

scribed in the lien is the same land as is described

in the complaint, or other or different por-

tions of lot 2, in ])l(ick 1, and consequently there is

no evidence u])on which a decree can be founded to

establish a lien u]ion the land as found and decreed
by the court below. As we have no power to allow
the requisite proof to be supplied, we have no other
alternative than to dismiss the bill."

Disregarding every other point that we have

raised in this case, we believe that this one is suf-

ficient to require a reversal because there was not

even an offer made upon the part of the appellees to

sup23ly any proof on this proposition.

The appellees introduced in evidence over the

exception of the appellant a lien notice upon the testi-

mony that was offered, as hereinbefore set forth.
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These notices were clearly inadmissible, from

the testimony that was produced, and we can hardly

believe that counsel for the appellee sought by these

notices to supply the deficiency as to description of

property, which we have set forth herein, and it is a

w^ell-settled proposition that the lien notices are not

evidence in the case except as to show the filing mark

thereon, and to show its contents as to sufficiency

thereof.

Hassett vs. Curtiss, 29 N. W. (Neb.) 295.

Wakefield vs. Lately, supra, 57 N. W. 1002.

Hutton vs. Maines, supra, 28 N. W. 9.

Nofziqer Linne Co. vs. Solomon, 110 Pac.

(Cal.) 474.

Appellees did attempt, however, to show the

contractual relation by introducing in evidence the

answer of the appellant and the affidavit made by

appellant's counsel on the motion for continuance.

We do not see how this character of testimony

was admissible, as we will hereafter discuss, for the

reason that pleadings are not evidence, and for the

further reason that counsel for the appellee could

not use them as evidence in their fa^'or when tlie ap-

pellees had in their reply denied each and every alle-

gation of the appellant's affirmative defense. This

affirmative answer did not prove more than that ap-
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pellant was liable from the first day of August to

August 16tli, during which time Nielsen & Co. were

working under a lease from the appellant, but as

against appellees, it proved they were trespassers.

This testimony certainly could not supply any defect

in the proof of the appellee as to the character of the

work performed, nor the failure on the part of the ap-

pellant to give the notice required by statute.

The testimony of Ladd as to the work he per-

formed shows that he was a foreman part of the time

for Avhich he claims a lien on the "Corning Claim. '^

It is a well-established rule that the foreman is not

entitled to a lien. There ^'as no showing upon the

trial as to what part of his work was that of a fore-

man or what part of the time he was working as a

laborer on the claim, therefore his claim should have

been rejected as being too indefinite.

Durkheimer vs. Copperopolis Copper Co., 104
Pac. (Ore.) 895.

It therefore seems to us that from the testimony

heard by the court, the court erred in admitting the

lien notices in evidence because they were not estab-

lished by proper proof before the introduction there-

of, and in any event the court erred in denying ap-

pellant's motion for non-suit.
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The court erred in admitting in evidence plain-

tiff's Exhibits 3 and 4 found on pages 116 and 120 of

the transcript of record, and also erred in admitting

over the plaintiff's objection the testimony set forth

in assignment of error No. 3, as to whether or not the

plaintiff or defendant Andrews was out on the

claim at any time while plaintiff was at work there.

The appellant's objection to this testimony was

that it was incompetent, irrelevant and immaterial

and was not proper until the xolaintiff had established

some contractual relation of the defendant with the

lessees of the premises. Thereupon, upon said ob-

jection being made, the attorney for the plaintiff of-

fered in evidence Exhibits 3 and 4, which were the

answer of the appellant and the affidavit of appel-

lant's attorney made in the cause for the purpose of

delaying the trial of the cause until the suunner sea-

son, for the reason that the appellant was not within

the district and would not be until the summer season.

As we understand the rules, the pleadings in

a cause are but judicial admissions and are not evi-

dence in the case but merely a waiver of all contro-

^ersy (so far as the opponent may desire to take ad-

vantage of them), and therefore a limitation of the
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issues. Neither party may dispute beyond these lim-

its, aud while the opposite party may at all times

invoke the language of his opponent's pleadings as

rendering certain facts indisputable, he is not allowed

to offer the pleadings in evidence in the ordinary

manner.

Wigmore on Evidence, Section 1064.

There is a further reason in this cause, however,

why this answer and affidavit are inadmissible for the

purpose for which the plaintiff in the cause sought to

introduce them. The plaintiff's reply denies each

and every allegation contained in the answer of the

defendant, and Avhen a pleading is so denied by an

opposite party he cannot claim that the same is an

admission on the part of his opponent.

Thompson vs. Thompson^ 54 S. W. (Tennes-
see) 145.

IV.

Tlie court erred in refusing to sign the findings

of fact and conclusions of law proposed by the de-

fendant, assignment of error N"o. 15.

If this court decides that the answer and affi-

davit of the defendant which was offered in evidence

and discussed in the "preceding paragraph, were ad-

missible in evidence for the purpose of proving a con-
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tractual relation, then we desire to call the court's

attention to the fact that no particular portion of

these answers and affidavit were offered, but the

whole thereof was offered in evidence. If they can

he considered as evidence in the case, then the allega-

tions of the affidavit and the affirmative defense in

the answer must be binding upon the plaintiff. That

being true, let us see what the allegations of the af-

firmative defense and this affidavit are. In para-

graph 3 of the defendant 's answer, the defendant al-

leges that Nielsen & Co. during all the times men-

tioned iQ the second amended complaint were work-

ing and mining under a lease on the ''Old Channel

Claim," which claim overlapped and conflicted with

a small portion of the said ''Corning Claim," and

that the said lessees, their agents and servants and

employees were trespassers on the "Corning Claim"

and were repeatedly warned by said defendant that

they were trespassers, and that all mining operations

conducted by them were against the Avill and consent

of said defendant and under protest from the said

defendant, which the plaintiff well knew. The alle-

gations in the affidavit are similar to those in the

answer. It therefore seems to the appellant that the

presumption that they were working with the apjjel-

lant's consent upon these premises by reason of his



•66

failm're to post a moftiee required iby section 265 is

overcome iby this evidence, and tlie plaintiff has

pi^oved that he was a trespasser upon this claiiin and

v^hatever work was done thereon was done in the

fac-e of the protests of this appellant, and that there-

fore in any event he would not be entitled to claim

tliat he was working *'at the instance of such owner."

Jurgenson vs. Diller, 11-1 Cal. 491.

For these reasons the court erred in refusing to

sign the api^ellant's findings.

Y.

The <-ourt erred in overruling appellant's objec-

tions to the findings of fact signed by the court. As-

signments of error 7, 8, 9, 10 and 11. The insuffi-

cienc-y of the proof is discussed in part 2 of the argu-

ment ^ery fully and therefore we will not discuss

these assignments at length ; sufficient to say that the

findings that the work was clone in the development

and improvement of said "Corning Claim" are not

supi)orted by the evidence, and, further, there was

no evidence offered on behalf of the plaintiff that the

defendant did not post the required notice in writing

in some conspicuous place on said mining claim, and,

particularly, was there no evidence as to the reason-

able value of the services i^erfonned ])y plaintiff's
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attorney. The only evidence upon this point was the

testimony of the attorney himself, in which he said,

''I know the value of my services and that they are

worth $500; that is a reasonable attorney's fee in

this case." It seems to us that the question of the

reasonahleness of the attorney's fee would be estab-

lished by some proof by practicing attorneys in that

district as to what the usual charges were in cases

of that kind. There was no testimony of this char-

acter offered ; and, further, the plaintiff, in his com-

plaint, only asked for an attorney's fee of ten per

cent. (lO'^O ^^pon the amount of each lien claim, and

it seems to us that the plaintiff should be precluded

from r-laiming a greater fee than ten per cent, upon

the total amount of the liens, which was $1,173.20, or

a total attorney's fee of $117.32.

There was no testimony offered by the plaintiff

to prove the description of the property set forth in

the complaint. There was no testimony that the

defendant received a royalty. There was no testi-

mony as to the nature of the work performed by the

lien claimants. It seems to us that all of these mat-

ters should have been clearly proved by the plaintiff

in the court below before they were entitled to the

findings which are entered by the court.-
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VI.

The findings of fact entered by the trial court

were not onl}^ based on insufficient evidence, but the

findings in themselves are insufficient to sustain the

conclusions of law and any judgment thereon (As-

signments of Error 13, 14 and 17). The findings of

the trial court are that the lien claimants were em-

ployed by Nielsen & Co., who are still indebted to the

said claimants for the work and labor done and per-

formed as miners in and upon said placer mining

claim in the development and improvement thereof.

Under the authorities cited in part II. of the argu-

ment, there should l)e findings as to the nature and

character of the work performed by these lien claim-

ants, the findings should not be mere conclusions, but

should recite in themselves what the character of this

work was, and until there is a finding of every ma-

terial fact, material to recovery under the issues

raised by the pleadings, the court could not make a

conclusion of law that they were entitled to a lien

upon the ''Corning Claim" and to judgment fore-

closing the same.

27 Ct/f'., page 782.

Finding I, that the defendant was the owner of

a placer mining claim known and described as the
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*' Corning Claim," a more detailed description of

which is set out in said complaint, is clearly an in-

sufficient description of the property upon which to

hase a conclusion foreclosing a lien and a judgment

thereon. A judgment in lien cases should so describe

the property that the officer of the court with an

execution issued on said judgment can locate the

property and sell the same. This finding as to de-

scription is clearly insufficient to base a judgment

reciting a description of a claim by metes and bounds,

and describing it by the place of the recording the

location notice thereof, as was done in the judgment

in this case. There was, further, no finding that there

was any contractual relation between the defendant

Andrews and the plaintiff in this case. There was

no claim made at any time by the plaintiff that the

defendant Andrews was personally liable for the

claims of the plaintiff, and the court erred in finding

as a conclusion of law that the defendant, Judge Row-

ley Andrews, was indebted to the plaintiff in the sum

of $1,173.20, the amount of the lien claims, and $500

attorney's fee, and in entering the judgment against

the defendant Andrews personally for that amount.

Phillips (m "Mechanics' Liens," second edition,

section 447, says:
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"It will be seen that a judgment in personanrn is

never entered imless authorized Iw statute, and this

is never done unless there exists a privity of con-

tract between the parties litigant * * * for al-

though a statute gives a lien on a building for work
done, yet this alone does not authorize a general judg-
ment against the owner.'*

And in section 449:

"The enforcement of the mechanics' lien being
a statutory proceeding, a rule of universal applica-

tion is that the judgment must follow the statute,

that is, if it explicitly and peremptorily requires that

the judgment shall direct a sale of the interest of the

owner in the ])remises affected by the lien, a judg-

ment in favor of a sub-contractor or employee of the

contractor against the owner personally is er-

The plaintiff in this case is seeking to enforce a

lien under section 265 of the Alaska Civil Code. This

section says:

"Every ])uilding or other improvement men-
tioned in section 262, constructed upon any land with

the knoAvledge of the owner or person having or
claiming an interest therein, shall l)e held to have
been constructed at the instance of such owner or

person having or claiming any interest therein, and
the interest owned or claimed shall be subject to any
lien filed in accordance with the provisions of this

code," etc., etc.

The words "at the instance of such owner" may

refer to section 262. On reference to that section,

we find that the person performing labor '

' in the con-
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struction, development, alteration or repair, either in

whole or in part, of any building,wharf, bridge, flume,

mine, tunnel, fence, macliinery or aqueduct or any

structure or separate structure shall have a lien upon

the same for the work or la])or done or the materials

furnished at the instance of the owner of the build-

ing," etc., etc. Certainly, under this statute, the only

riglit that the lien claimants liave is against the prop-

erty and tiie judgment of the court rendering a per-

sonal judgment against the defendant Andrews was

clearly erroneous. There was no finding tliat An-

drews ordered the work or that Nielsen & Co. were

hi& agents, and no judgment is asked in the pleadings

against the defendant Andrews personally, and clear-

ly the allowance of a judgment against the defendant

Andrews personally was erroneous.

VII.

The court erred in refusing to sign the finding of

fact and conclusions of law proposed by the defend-

ant, and in overruling the defendant's proposed

amendment to the findings of fact and conclusions of

law. If the appellant's position is correct, as dis-

cussed in part IV, then the court erred in refusing to

sign the appellant's proposed finding and proposed



72

amendments to plaintiff's findings of fact and con-

clusions of law.

YIII.

Under the assignment of error for refusal to

grant a non-suit and the error in allowing an attor-

ney's fee under the exceptions to the findings, we

desire to raise these questions

:

1. The statute allowing an attorney's fee to the

successful party is unconstitutional. This matter was

considered by the court in the Cascaden case. It has

also recently been presented yery ably and fully by

counsel for the appellant in the Delamotte case, cause

No. 1833 in this court, and whateyer decision of the

court will be in that case will undoubtedly be fol-

lowed in this case, and we are content to merely raise

this assignment of error until the decision of the

Delamotte case, which will he authority for or against

this appellant.

2. We desire further to raise the question of the

(Constitutionality of section 265 of the Alaska Code,

that the interest of any person in property may be

taken unless he giyes notice as is proyided in that

section. We belieye this section is unconstitutional,

in that it takes the property of this appellant without

due process of law in this, that in effect it creates a
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contract between the owner of the property or an

interest therein, and a third person without a con-

tract having in truth and in fact having been made

between said parties.

CONCLUSION.

For the reasons herein stated, counsel respect-

fully submit that the demurrer should have been sus-

tained, and the motion for non-suit should have been

granted, and the court erred in entering any personal

judgment against the appellant and any judgment

declaring a lien upon the *' Corning Claim, '^ and that

the cause should be reversed and the case dismissed.

JAMES B. KINNE,

Attorney for Appellant.
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STATEMENT OF THE CASE.

CMn Wall, wlio will hereafter be designated the

appellant, was arrested upon a warrant issued by

Anderson M. Cannon, United States Commissioner

for the District of Oregon, upon a complaint made

by J. H. Barbour, Cliinese Inspector. He was taken

into custody by the United States Marshal on the

21st day of September, 1910, in the City of Port-

land, Multnomah County, Oregon, charged with be-



ing a subject of tlie Chinese Empire and having no

lawful right to be and remain in the United States,

in that he was then and there a laborer and not one

of the excepted classes of Chinese persons permitted

by law to be and remain here, contrary to the Act

of May 5, 1892, as amended by the Act of November

3, 1893.

The United States Commissioner, upon the re-

quest of the United States Attorney, denied the ap-

pellant the right of bail and a hearing was held on

the 10th day of October, 1910, at the conclusion of

which the Commissioner found that the facts alleged

in the complaint were true and ordered the appellant

deported to China. Thereafter, the cause was taken

before the District Judge upon appeal, when appel-

lant renewed his application to be admitted to bail

pending a hearing upon the merits. The government

declared itself ready for an immediate hearing and

resisted the motion for admission to bail. On the

17th day of October, 1910, Judge R. S. Bean rendered

an oi)inion which constitutes Pages 15 to 20 inclu-

sive, of the record, wherein it was held that the

Coui't has power to admit to bail in cases of Chinese

arrested under the Exclusion Act, but that bail

could not be demanded as a matter of right, the

granting thereof being a discretionary power to be

exercised with reference to the facts of each par-



ticular case, (Record, Page 20), and concluded by

denjdng the motion for admission to bail because no

showing had been made in support of the application

and because of the reluctance of the accused to pro-

ceed to a hearing, and for other circumstances sur-

rounding the case. (Record, Page 20)

.

A petition for writ of habeas corpus was then

filed by the attorneys for the appellant and on the

5th day of November, 1910, Judge R. S. Bean made

an order denying the writ, and remanding appellant

to the custody of the United States Marshal for the

District of Oregon, without bail. The Court found

by the said order that the appellant did not intend

to make any showing which would entitle him to bail,

and for that reason was not entitled to the writ of

habeas corpus, and based the said order on the opin-

ion heretofore referred to. (Record, Pages 6 and 7)

.

The matter comes to this Court upon an appeal

from the aforesaid order denying the writ of habeas

corpus.
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POINTS AND AUTHORITIES.

A Chinese laborer arrested under the Chinese

Exclusion laws and held for deportation by order

of a United States Commissioner, is not entitled to

bail, de jure, pending the hearing of his case before

the District Judge on appeal.

Bail is either guaranteed by positive statutory

enactments or it is awarded by the court as a part

of that great inherent power which reposes therein.

1. Concerning statutory provisions for grant-

ing bail.

At common law, bail could not be claimed as of

right.

2nd Hale, 129;

2nd Cooleys Blackstone, 1550 (Note).

Grenerally speaking, bail is regulated by statute.

In re Carrier, 57 Fed. 578;

United States vs. Hudson, 65 Fed. 68;

Clawson vs. United States, 113 U. S. 143-

147.

If courts have not been vested with power by

statute to grant bail, they are powerless to award it.

King vs. McLean Asylum, etc., 64 Fed. 331-

347.



Deportation proceedings are not criminal in

nature.

Fong Yue Ting vs. U. S. 149 U. S. 698-730;

United States vs. Hung Chang, 134 Fed.

19-25;

United States vs. Moy You, et al, 126 U. S.

226;

Tom Wall vs. United States, 163 Fed. 1008.

General statutory provisions with respect to bail

in criminal cases, therefore, do not apply. Neither

do Sections 942-945 Revised Statutes, regulating bail

in civil cases, apply.

In re Ah Tai, 125 Fed. 795-796;

In re Chin Wah, 182 Fed. 256.

Deportation proceedings under the Chinese Ex-

clusion law are sui generis.

In re Ah Tai, 125 Fed. 795-796.

There is no affirmative law which gives to this

appellant the right of bail.

Congress has placed many restrictions upon the

rights and privileges of a Chinese laborer, which do

not attach to natives of other countries.



He is required to register and must procure at

least one credible white witness to prove residence

here, when such proof is required.

Sec. 6, Act of Ma}^ 5, 1892;

Fong Yue Ting vs. U. S. 149 U. S. 698;

Lem Moon Sing vs. U. S. 158 U. S. 544;

Wong Wing vs. U. S. 163 U. S. 236.

Burden of proof is on him.

Sec. 3, Act of May 5, 1892.

Chin Bak Kan vs. U. S. 186 U. S. 193-200;

United States vs. Lee Yen Tai, 185 U. S.

213;

Ah How vs. United States, 193 U. S. 65-76;

United States Attorney may designate the Com-

missioner before whom a hearing shall be held.

Sec. 1, Act of March 3, 1901, 31 Stat. L. 1093.

Congress has power to impose such restrictions,

even though clause IV of the treaty of 1894 guaran-

tees rights of most favored nations, because,

"A treaty is subject to such acts as Congress may

pass for its enforcement."

Head Money Cases, 112 U. S. 580-597-8.



2. Concerning discretionary power of courts

to grant bail.

It is a general rule that whosoever is judge of the

offense, may bail the offender.

1 Bacon's Abridgment, 581; citing;

2 Inst. 189;

2 Hawk, P. C. 148;

United States vs. Evans, 2 Fed. 147-152;

Hudson vs. Parker, 156 U. S. 277-287;

Wright vs. Hinkle, 190 U. S. 40-23;

In re Ah Tai, 125 Fed. 795;

In re Lum Poy, 128 Fed. 974;

United States vs. Fang Chung, 132 Fed. 109.

The question of bail has been passed upon in the

following cases, before the passage of the Act of

1892:

AhKee, 21Fed. 701;

In re Chow Goo Pool, 25 Fed. 77;

In re Ah Moy, 21 Fed. 808,
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and since the passage of that act,

In re Chin Yuen Sing, 65 Fed. 788;

Chin Gun vs. United States, 9 D. C. App. 290;

In re Ah Tai, 125 Fed. 795;

In re Lum Poy, 128 Fed. 974;

United States vs. Fang Chung, 132 Fed. 109.

The right to bail pending appeal was consid-

ered in

Ah How vs. United States, 193 U. S. 65,

and was left undertermined as being a "moot point.

"

(Page 78).

The usual constitutional safeguards are not his.

Chin Bak Kan vs. United States, 186 U. S.

193-200;

Fong Yue Ting vs. United States, 149 U. S.

698-730;

United States vs. Hung Chang, 134 Fed.

19-24;

Li Sing vs. United States, 180 U. S. 486-

494;

Lee Joe vs. United States, 149 U. S. 698.

Detention or confinement in deportation cases is

necessary.

Wong Wing vs. United States, 163 U. S.

235; 194 U. S. 169, 157 Fed. 447.



9

Commissioner's findings of fact cannot be re-

viewed on this appeal.

Ex parte Terry, 128 U. S. 289-305.

Statutes considered:

Act of May 5, 1892, 27 Stats. L. 25;

Act of November 3, 1893, 28 Stats. L. 7;

Treaty of Nov. 17, 1880, 28 Stats. L. 826.

ARaUMENT.

In consideration of this case, we are confronted

at the outset with the fact that a court of competent

jurisdiction has adjudged that the appellant is a

Chinese laborer who has no right to be and remain

in this country, and has ordered his deportation. It

is true that Congress, apparently as a matter of

favor, to those of his class arrested within the terri-

tory of the United States, has extended to him a

right of appeal from the tribunal which has so ad-

judicated his case. Nevertheless, in considering the

question now before the court, the rights to which

appellant is entitled must be measured by the rights

given by Acts of Congress to those of his country-

men unlawfully within the United States.

It is contended that because the appellant was

apprehended in the United States and because he
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alleges citizenship therein, he is thereby entitled to

some greater rights or privileges than could be ac-

corded to him had he been detained or apprehended

at the border. In answer to this argument, it is re-

spectfully submitted that so far as the question of

citizenship is concerned, a Chinaman at the border,

claiming his right to return here because he is a cit-

izen of the United States, is entitled to the same

rights and the same privileges as though he had been

called upon to establish his rights after having been

permitted to mingle with our citizens. It is a fact,

however, that Congress has given to the Chinese

laborer arrested within the United States, certain

privileges not accorded to those detained at the bor-

der, in this, that the decisions of the executive officers

charged with the duty of making investigations as

to the status of Chinese seeking admission, is final

and conclusive, whereas, the more fortunate China-

man who crosses the border and is picked up on our

streets, as was the appellant, can have the right of a

trial before a United States Commissioner, and if he

be not satisfied with the decision of the Commis-

sioner, a right of appeal to the Judge of the District

Court, has been secured him.

The mere allegation of citizenship made by him

when apprehended, cannot throw about him any

greater protection or bestow upon him any greater
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rights than those heretofore indicated. It has been

determined that this allegation is a fact to be proven

by him, to the satisfaction of the Commissioner or

Judge, and he must establish by affu-mative proof,

his lawful right to remain in the United States, as a

citizen by birth.

United States vs. Hoy Way, 156 Fed 247.

In presenting this question, counsel for the appel-

lant appears to consider the case as though appellant

had been convicted of some crime or offense against

the federal statutes, and he reasons that the theory

of our free government extends to all persons in

such situations, well known and guaranteed rights,

among which is the right of bail; that this right has

been a guarded one preserved to unfortunate people

by force of a clause of our constitution which says

that excessive bail shall not be required. No fault

can be found with this reasoning when applied to a

proper case, but the question to be determined

in this case, is not one based upon the commission of

an offense by the appellant, rather it should be stated

that appellant shall be deported because he entered

the country clandestinely, or because he has failed

to comply with the registration laws. He is not to be

deported because he has committed an offense, but

because of the fact that a court of competent juris-

diction has found him to be a Chinese laborer here
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without a certificate, and as a proposition of law, he

therefore has no civil right to remain here.

Viewed from this standpoint then, can it be said

that because bail is guaranteed by statutory enact-

ments to criminal offenders, this appellant can de-

mand it as a matter of right ? Certainly not, because

the proceedings by which his lack of civil status was

determined, is not a criniii;..:!! proceeding in any sense.

The statutory enactments relating to bail in civil

cases, it is conceded, do not apply. We are, therefore,

to look for some Act of Congress directed toward

this particular proceeding, and if we find no affii'm-

ative law awarding this appellant the right of bail,

it is submitted that he is without the right, unless

the courts in the exercise of their great discretionary

power may extend the privilege of bail.

Counsel contends that because Article 3 of the

treaty guarantees to Chinese laborers and others, all

the rights and privileges of subjects of the most fa-

vored nations, he is therefore, entitled to bail as of

right because the life, liberty and property of aliens

domiciled with"" '^ t"^""^ I^^^i"'""'^ ^+'^ies, is guaranteed.

It is submitted that a sufficent answer to this

contention can be found in the fact that the Supreme

Court of the United States has decided that Con-

gress has power to-modify and restrict the provisions
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of treaties, and a casual glance at the legislation as

the exclusion of Chinese, convinces one that the

rights and privileges of Cliinese, in comparison with

the rights and privileges of other aliens, has been re-

stricted in many material ways. It has been required

that all Chinese laborers here at a certain time,

should register before a proper official, and if

through sickness or other unavoidable cause, he did

not comply with this requirement within a year, he

could, by a certain proceeding and by evidence of at

least one credible white witness, establish his right

to such certificate.

The burden of providing his right to be here has

been placed upon him, all of which conditions must

be considered as in a measure modifjang Article 3

of the treaty.

Congress having spoken concerning the rights to

be awarded to the Chinese, and it must be presumed,

therefore, that the statutes have pronounced the last

word with respect to such rights, and not having ex-

tended the right of bail, we are left without any

legal guarantees on that question.

Counsel contends that because Section 5 of the

Act of May 5, 1892, prohibits bail in habeas corpus

proceedings, it thereby made a distinction between

Chinese persons seeking to land and those that may

be apprehended within ou;" confines.
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While it is conclusive that Congress aimed Sec-

tion 5 of the Act of 1892, to seaport or frontier cases

where admission to the country has been refused, it

seems equally true that the intent of Congress was

to make Section 2 of the Act of 1893 to apply to all

other Chinese cases, and hence, to such a one as the

present. Viewed from this standpoint, it is submit-

ted that the intention of Congress was clear and un-

mistakable that a Chinese person found in the posi-

tion of appellant, was not entitled to be bailed, but

that he should be committed to the Marshal and be

deported with all convenient dispatch. In any event,

it is submitted that the implication does not follow

that his right to bail is recognized. If anything can

be implied, it would be this : Courts are left to the

same discretion in the matter of bail, the positive

prohibition of the Acts of November 3, 1893, except-

ed, which they possessed before the legislation was

placed upon the statute books.

I beg to bring to the Court's attention, a discus-

sion of the ''law as to bail," presented by Mr. Henry

M. Hoyt, former Solicitor General, in the case of Ah

How vs. United States, (193 U. S. 78), as found in

his brief filed with the Supreme Court of the United

States. I quote from Page 18 of the brief filed on

the motion on behalf of the United States to vacate

orders admitting to. bail , . . .
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"But there are particular provisions of

law as to bail in Chinese cases. The Govern-

ment contends that these statutes limit the

discretion of courts and judges and forbid

the taking of bail.

''As preliminary it may be observed that

section 13 of the act of 1888 (25 Stat., 476;

re-enacted by act of April 26, 1902, 32 Stat.,

176), allowing a Chinaman ten days to ap-

peal to the judge of the district court, shows

the intention of Congress that there shall

be no delay.

"Section 5 of the act of 1892 (27 Stat.,

25) provides that in the case of a Chinaman

seeking to enter the United States, to whom
the privilege has been denied and who has

applied for habeas corpus, no bail shall be

allowed, and the application shall be heard

and determined promptly. This provides

for the 'landing' or entry cases, and is of

coirrse clear and positive."

One of the paragraphs of the act of 1893 (28 Stat.,

7) provides as follows

:

'

'
' Such order of deportation shall be ex-

ecuted by the United States Marshal of the

district within which such order is made,

and he shall execute the same with all con-

venient dispatch; and pending the execu-

tion of such order such Chinese person shall

remain in the custody of the United States

Marshal ^nd shall.not. be admitted to bail.

'
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''This provision applies, we contend, to

all cases of deportation of CMnamen who
are within the country—that is, to all cases

whatsoever coming before a commissioner

or district judge.

"The suggestion has been made in other

cases that the phrase 'such order of depor-

tation' refers exclusively to the cases of de-

portation contemplated by the first section

of the act of 1893 amending the sixth sec-

tion of the Act of 1892—that is, to non-regis-

tered laborers' cases. Even so, all the pres-

ent cases are embraced within the rule as to

bail upon this strict construction for they

are cases of non-registered laborers. But

such construction is indefensible. The Act

of 1893 amends the Act of 1892 and makes

certain additions to the law. Between the

amending portion of the Act of 1893 and the

phrase in question, are inserted new and

substantive provisions of law referring to

merchants as well as laborers, making the

restriction of 'such order of deportation' to

those arising under Section 6 of the Act of

1892 as amended a forced and violent as-

sumption. This contention of an exclusive

connection is plainly erroneous in the na-

ture of the case, for the Act of 1892 itself in

its other sections provides for deportation

generally and continues in force all existing
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laws. It is absurd and unreasonable to ar-

gue that the words 'such order of deporta- '

tion' do not embrace every order of deporta-

tion made under any of the connected body

of laws in the Chinese exclusion scheme.

"This view would cover the case even if

the extreme and fanciful argument were

suggested that where the claim is that of

merchant status or citizenship the case does

not accurately fall within the non-registered

laborer class. The finding of the commis-

sioner or the district court is the test, and,

indeed, all cases are ultimately to be placed

in that class, and the Chinamen are ad-

judged to be and are expelled as non-regis-

tered laborers, whatever their claims. And
this is so, whether they were within the

country at the appointed time and failed to

register—the exclusive condition of the

right—or have entered since, in which case

they are utterl}^ without right under all the

laws—treaties as well as statutes."

It is submitted that neither treaty stipulation nor

congressional legislation has given the appellant the

positive right to demand that the court accept his

bail, but on the contrary, the whole trend of legisla-

tion has been toward a restriction of the right of bail

in Chinese cases, and since there has been no affirm-

ative legislative action to which he can point as
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authority, it is plain that appellant is without stand-

ing in this court.

* *******
The decision in the lower court on the application

for bail was based upon the theory that the court

which has authorit}^ to hear and determine a charge

of such moment, has inherent power unless prohibi-

ted by statute to admit to bail. (182 Fed. 258.)

The case of Ah Tai cited by counsel for appellant

supports the theory of this inherent power of courts

in Chinese cases, because the learned Judge, after

citing the case of Wright vs. Hinkle, (190 U. S. 40),

in support of the inherent right of taking bail, says

:

''It is also most convenient that bail

should not be altogether excluded. Were

bail never taken, the jails might be over-

crowded, and the recent arrests in this city

show that this danger is not imaginary. To

hold bail altogether inadmissible under the

act, would invalidate hundi'eds of existing

recognizances. '

'

135 Fed. 797.

It has long since been determined by the Su-

preme Court of the United States that in granting

appeals, the court or judge which had authority to

allow the writ might also award bail in all cases

where bail was allowed.
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I quote from Hudson vs. Parker, 156 U. S. 277:

*'And we are of the opinion that any jus-

tice of this court having power by the Act of

Congress to allow the writ of error, to issue

the citation to take the security required by

law and to grant a supersedeas, has the

authority as incidental to the exercise of his

power, to order the plaintiff in error to be

admitted to bail independently of any right

of courts upon the subject."

Congress has given the appellant the right of

appeal from the commissioner to the district judge,

and the right has been recognized to carry such

cases to the higher courts, so that the action of the

lower court in the present instance, can be justified

under the theory that the award of bail is within the

discretion of the court, as auxiliary or appurtenant

to the right of appeal under such circumstances.

I commend to the court's consideration the fol-

lowing language taken from a decision of Judge

Speer, as found in 132 Fed., Page 112. This was a

case where two Chinamen had been ordered deported

by the District Judge and had appealed to the Cir-

cuit Court of Appeals. They made application for

a discharge on bail, which application was resisted

by the government. The Court said:
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"With the aid of such assistance as we

have received from the authorities in the

somewhat unsettled state of the law on this

subject, we conclude that after such final

order of deportation, a Chinese person is not

entitled to bail as a matter of right. We also

think it is safe to conclude, and so hold, that

the application for bail after final order of

deportation by the District Judge or Court,

is one addi'essed to the sound discretion of

the court. This discretion should be exer-

cised with careful regard to the evidence

and the special cii'cumstances of the case.

Consideration should be particularly had

with reference to the sincerity and good

faith of the claim by the Chinese person that

he is entitled to remain in the United

• States."

The Court found justification for his discretion

in the case of Wright vs. Henkle, 190 U. S. 63,

wherein the court said:

''We are unwilling to hold that the Cir-

cuit Coiu"t possess no power in respect of

admitting to bail other than as specifically

vested by statute, or that while bail should

not ordinarily be granted in cases of foreign

extradition, those courts may not in any

case, and whatever the special circum-

stances extend that relief. Nor are we called

upon to do so as we are clearly of opinion,
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on this record, that no error was committed

in refusing to admit to bail, and that, al-

though the refusal was put on the ground of

want of power, the final order ought not to

be disturbed." i

In the decision of Judge Lacombe in the case ol

Chin Yue Sing, 65 Fed. 788, note this language:

"It would be a singular exercise of dis-

cretion which would release an inunigrant

on bail after the court has decided that he

should not be permitted to enter the coun-

try, when the statutes require that he shall

not be released on bail before the court has

so decided."

Counsel urges that the "position of the court

below is incompatible with the principles of justice

* * * in conflict with the treaty of China, etc.,

"

and our reply to this contention is that the court's

action below is no more "incompatible with the prin-

ciples of justice," nor in any greater conflict with

the treaty of China than has been the action of the

different courts upholding the burden of the proof

statute, the registration requirement, and in com-

pelling Chinese to take the witness stand in depor-

tation cases. If there has been any violation of a

principle of justice, it arose from the courts claiming

the right to grant bail in the absence of a plain stat-
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ute giving such autliority. The legislation of Con-

gress in these matters, wherein there has been appar-

ently as great discrimination against the Chinaman,

has been passed upon by the Supreme Court of the

United States and these congressional enactments

have been reconciled with the provisions of

the treaty in question, and since the pro-

cedure was regular in every respect, the fault

is not with the law or with the treatv, but with

appellant himself. It must be that he knew the

terms of the treaty and that he was cognizant of the

rights awarded him by law, and if he sought the

shores of om' dominion, well knowing the interdic-

tions placed upon those of his class, he cannot be

heard to complain now, that the principles embodied

in the laws of Congress, are contrary to justice and

in violation of the treaty, nor that the proceeding

in this case was against either the law or the treaty.

In conclusion it is respectfully submitted that so

far as Chinese cases are concerned, the statutes do

not authorize admission to bail, but on the contrary,

the intention of such laws has been towards a restric-

tion of the right of bail as it had formerly been ex-

tended by the courts, and if the inherent power of

the courts is appealed to for relief in such situations,

it is, we believe, only proper that this power be ex-

ercised in view of the expressed intention of Con-

gress on tliis subject, which intention we again urge
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has been towards a restriction of the right.

No matter whether the present case be viewed

from the standpoint of statutory authority or from

the standpoint of the inherent power of courts, from

either viewpoint, it is plain that this appeal must

fail, because it has been shown there is no statutory

right in the first instance and if the court has a judi-

cial discretion, its action in the exercise thereof can

only be set aside on the ground that there has been

abuse of discretion, and on such allegations ap-

pear.

Finally, wliile there is nothing in the record to

disclose the necessity for invoking the authority of

law in denjdng bail in the present case, yet that ne-

cessity must have existed in the minds of the offi-

cers of the Department of Justice, charged with the

prosecution of these cases, and it must have been ap-

parent to the lower court, otherwise, with the view

of the situation as entertained by the said court, bail

would have been awarded.

In view of the authorities heretofore cited and all

the circumstances of the case, it is respectfully sub-

mitted that the appeal ought to be dismissed.

JOHN McCOURT,

United States Attorney.

WALTER H. EVANS,

Assistant United States Attorney.
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STATE OF OREGON,
County of Multnomali. /
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STATE OF OREGON, ^^
County of Multnomah.

I, Walter H. Evans, hereby certify that I am

Assistant United States Attorney for the District of

Oregon, and Attorney for Appellee in the within
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STATEMENT.

This appeal is prosecuted by Chin Wah, a Chi-

nese person, from an order of the District Court

of the United States for the District of Oregon

declining to issue a Writ of Habeas Corpus and



refusing to release appellant from imprisonment

and detention by the United States Marshal for the

District of Oregon under the facts set forth in peti-

tion for said writ filed therein. (Record, p. 1.)

Said petition recites that petitioner is imprisoned,

confined and restrained of his liberty in the County

Jail of Multnomah County, State of Oregon, in the

City of Portland therein, by Elmer B. Colwell,

United States Marshal for the District of Oregon.

That the cause or pretense of such imprison-

ment, and restraint is that appellant was arrested

on September 21, 1910, by said United States Mar-

shal while residing in said City, County and State

upon a warrant issued under complaint duly filed

with A. M. Cannon, United States Commissioner

for the District of Oregon, charging appellant with

being a Chinese person unlawfully in the United

States in violation of the Act of Congress of May
5, 1892 as amended; that on October 10, 1910, appel-

lant was duly tried upon said charge by said Uni-

ted States Conunissioner; found guilty and ordered

deported to China by said Commissioner; that on

October 12th, 1910, appellant appealed from said

order of deportation to the District Court of the

United States for the District of Oregon and the

Judge thereof; that on said October 10, 1910, appel-

lant duly filed a motion to be admitted to bail upon

a bond or undertaking to be furnished by him in

such amount as the Court should deem reasonable,



pending the hearing of said charge upon the merits

thereof in said Court; that no affidavits or other

evidence was presented to said Court upon which

appellant claimed the right to bail, appellant al-

leging that such proceedings were unnecessary and

that he was and is entitled to bail as a matter of

right and that said Court has no discretion in said

matter; that thereafter and on October 17, 1910, the

said District Court duly made and entered an order

therein denying said motion to be admitted to bail

on the ground that the right to bail in said cause

was a matter within the discretion of said Court

and not a matter of right and ordered the petitioner

remanded to the custody of said United States

Marshal until the hearing of said charge in said

Court upon the merits thereof.

Said petition further alleges that appellant is

now in the custody of said United States Marshal;

that he has at all times since said imprisonment and

detention, requested and demanded of the said

Court and said United States Marshal that he be

permitted to be at liberty pending the hearing of

said charge in said Court upon a bond or under-

taking to be given by him with sufficient surety

conditioned that he be and appear before said Court

at the place and time designated for trial thereof

and that upon giving such bond or undertaking to

be approved by said Court or United States Mar-

shal, that he be released from his said imprison-



ment; that he is now and has been at all times since

said imprisonment ready, able and willing to fur-

nish such bond or undertaking as may be required,

but such bond or undertaking has been refused and

appellant has been denied the right to execute the

same and that he now remains in said jail deprived

of his liberty without bail; that said cause is now

pending in said District Court upon appeal and that

the same has not been set for hearing therein; that

it is the duty of said District Court and said United

States Marshal or either of them to accept the bond

or undertaking for release of your petitioner pend-

ing the hearing of said cause in said District Court,

and that appellant is entitled, as a matter of law,

to furnish such bond or undertaking and be allowed

his liberty, and that by reason of said imprisonment

and detention he is unlawfully and illegally im-

prisoned and retained in said county jail, and

prayed that a Writ of Habeas Corpus be granted,

and that he be released upon bail.

Upon the filing of said petition for a Writ of

Habeas Corpus containing the allegations herein-

before set forth, said District Court of the United

States for the District of Oregon, on November 5,

1910, entered an order denying said Writ of Hab-

eas Corpus and refused to admit appellant to bail

pending the hearing of the charge against him in

said court. (Record p. 6.)

Appellant contends that under the law and pur-



suant to the Act of Congress of May 5, 1892, as

amended, commonly known as the Chinese Exclusion

Law, appellant is entitled to be admitted to bail un-

til such time as the charge against him is heard and

determined in the District Court, and that appellant

is not required to make any showing in the District

Court in order to be admitted to bail. That appel-

lant is entitled as a matter of right to be admitted

to bail under the allegations of said petition and

that the right to bail under such circumstances is

not a matter within the discretion of said Court.

ASSIGNMENT OF ERRORS.

The following errors are assigned and alleged to

have been committed in the proceedings by the said

District Court ("Record, p. 12):

First: Error of the Court in making and en-

tering an order on >^ovember 5th, 1910, refusing

and denying a Writ of Habeas Corpus in behalf

of the said Chin Wah as prayed for in his pe-

tition.

Second: Error of Court on said last named

date in refusing to admit the said Chin Wah to

bail pending the hearing of the charge against him

in said Court of being a Chinese person unlawfully

in the United States.

Third: Error of the Court in refusing to release

the said Chin Wah from imprisonment and deten-

tion in the County Jail of Multnomah County, Ore-



gon, upon liis giving a good and sufficient bond or

undertaking for his appearance at the trial of the

charge pending against him in the said District

Court of the United States for the District of

Oregon.

Fourth: Error of the Court in remanding the

said Chin Wah to the custody of the United States

Marshal for the District of Oregon.

POINTS AND AUTHORITIES.

A Chinese person arrested for deportation un-

der the Act of Congress of May 5, 1892, as amend-

ed, is entitled to bail pending the hearing of the

charge of the case on its merits.

In re Ah Tai, 125 Federal Reporter, 798.

In re Lum Poy, 128 Federal Reporter, 978.

The Act of Congress of May 5, 1892, impliedly

recognized the right to bail of those Chinese resid-

ing and domiciled in the United States at the time

of their arrest for deportation, by prohibiting the

Courts from allowing bail in cases of Chinese seek-

ing to land in the United States. Section 5 of said

Act reads as foHows:

Sec. 5. That after the passage of this act, on an

application to any judge or court of the United

States in the first instance for a writ of habeas cor-

pus, by a Chinese person seeking to land in the



United States, to whom that privilege has been

denied, no bail shall be allowed, and such appli-

cation shall be heard and determined promptly

without unnecessary delay.

It is a well settled inile of statutory construction

that whatever is necessarily or plainly implied in a

statute is as much a part of it as that which is

expressed.

U. S. V. Babbitt, 1 Black, p. 55.

17 Law Ed. (U. S. Reports), p. 94.

Wood County v. Lackawanna Iron & Coal

Co., 93 U. S. 619.

Wilson County v. Third National Bank of

Nashville, 103 U. S. 770.

And numerous cases cited in Vol. 5, Digest

of U. S. Supreme Court Reports, on pages

5387 and 5388.

A thing within the intention of the makers of a

statute is as much within the statute as if it were

written within the letter.
«

Stowel V. Zonch, 1 Plowd. 366.

U. S. V. Freeman, 3 How. 565.

Articles II and III of the treaty between the

United States and China of November 17, 3880,

read as follows:



ARTICLE n.

Chinese subjects, whether proceeding to the

United States as teachers, students, merchants, or

from curiosity, together with their body and house-

hold servants, and Chinese laborers who are now
in the United States shall be allowed to go and

come of their own free will and accord, and shall

be accorded all the rights, privileges, immunities

and exemptions which are accorded to the citizens

and subjects of the most favored nation.

ARTICLE in.

If Chinese laborers, or Chinese of any other

class, now either permanently or temporarily re-

siding in the territory of the United States, meet

with ill treatment at the hands of any other per-

sons, the Oovernment of the United States will

exert all its power to devise measures for their

protection and to secure to them the same rights,

privileges, immunities and exemptions as may be

enjoj^ed by the citizens or subjects of the most fa-

vored nation, and to which they are entitled by

treaty.

ARaUMENT.

Appellant contends that Congress by enacting

the Exclusion Law of May 5, 1892, as amended, rec-

ognized the absolute right to bail of Chinese domi-

ciled in the United States at the time of their



arrest for deportation. Section 5 of said Act ex-

pressly prohibits the courts of the United States

from allowing bail to Chinese persons seeking to

land in the United States in the first instance. The

law under which it is sought to deport appellant

is a part of this same act of Congress. It is no-

where provided in said Act or in any other law

that Chinese residing and domiciled in the United

States at the time of their arrest for deporta-

tion shall be denied bail. It is clear that by

enacting this law Congress made a distinction

between the case of Chinese seeking to land in the

United States and those in the situation of ap-

pellant who are arrested while residing and domi-

ciled in this country. In the former bail is ex-

pressly denied and in the latter it is impliedly

recognized.

In the construction of a statute it is the in-

tention of the law-makers that is controlling. It

is perfectly apparent that if Congress had intended

to deny bail to Chinese arrested for deportation,

when domiciled in the United States and mingling

with our citizens at the time of their arrest, it

would have been expressly so declared in this same

Act of Congress as in the case of Chinese seeking

to land in the country.

Prior to the enactment of Section 5 of said Act

there was no existing statute which either ex-

pressly or by implication prohibited the courts of
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the United States from admitting to bail in ha-

beas corpus proceedings Chinese persons seeking

to land in this country who had been denied ad-

mission, and, as suggested in the opinion of the

Court in the Ah Moy case, 21 Federal Reporter,

808, that pending the proceedings to determine

his rights the Court could temporarily and pro-

visionally commit him to the custody of the Marshal

or admit him to bail. However, it does not ap-

pear in any adjudicated case which we have been

able to find that the discretion thus exercised by

the Court was ever extended to cases of Chinese

domiciled in the United States at the time of their

arrest for deportation. On the contrary, the courts

have at all times, we think without a single ex-

ception, admitted Chinese to bail when arrested

while domiciled in the United States.

Whatever may have been the practice of the

courts prior thereto, the Act of Congress of May 5,

1892, made it plain that Congress intended that

Chinese domiciled in the United States and ar-

rested for deportation are entitled to bail, while

those seeking to land herein are to be denied

bail. The Court below took the view that by the

enactment of Section 5 of the Act of May 5, 1892.

Congress recognized the right of the Court to ad-

mit to bail (Record, page 18), or stated in an-

other way, it recognized the prevailing pi'actice

of the Courts (Record, page 19). The criticism



11

of the Court's position in this respect 'lies in the

fact that the Court had previously stated in its

opinion that unless prohibited by statute, the Court

had an inherent power to admit the accused to

bail in this class of cases. (Record, page 17.) K
the Court possessed such inherent power it was

wholly unnecessary for Congress to recognize it in

any such manner. The Court having such inherent

power ab initio, the statute added nothing to it.

It is insisted that the view of the Court below

in this respect is erroneous. Congress recognized

by that Act not the right of the Court to admit

Chinese persons to bail, nor the practice of the

courts, but the absolute right to bail of Chinese

persons domiciled in the United States at the time

of their arrest. The latter view is more conso-

nant with the spirit of our institutions and our

love of liberty and justice.

Since the passage of the Act of May 5, 1892,

the cases in re Ah Tai, 125 Federal, 295, and in re

Lum Poy, 128 Federal, 977, are the only two re-

ported cases where the question of bail under the

Chinese Exclusion Act has been squarely pre-

sented. In both cases the Court permitted bail

over the objection of the Government and in neither

of these cases did the Court suggest that its opin-

ion was based upon the exercise of judicial dis-

cretion. On the contrary, in the former case Judge
Lowell expressly states that he bases his opinion
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upon the reported cases, the practice of many
judges, the language of the statutes and the prac-

tical convenience of all. It was neither urged by

counsel or decided by Court in these cases that the

allowance of bail was discretionary.

The Court below in its opinion (Record, page

20) cites the case of United States v. Hudson, 65

Federal, 68, as authority for the proposition that

the allowance of bail is within the Court's dis-

cretion. We respectfully submit that the case cited

does not decide that question. The effect of that

decision is that bail can not be lawfully taken in

the absence of an express statute.

The Court below took the opposite and we

think the correct view of that question. More-

over, that case did not arise under the Chinese

Exclusion Law and is contrary to Wright v. Hinkle,

190 U. S. 40-51.

In conclusion, we urge that the position of the

Court below is incompatible with any jprinciples

of justice, inconsistent with nature of our Govern-

ment, in conflict with the treaty with China and

contrary to the exclusion law of May 5, 1892, as

amended.

We therefore submit that the order of the

lower Court in declining to issue the writ of ha-

beas corpus and admit appellant to bail pending
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the hearing of the cause was erroneous and that

said order should be reversed.

Respectfully submitted,

ROGER SINNOTT and

W. W. BANKS,

Attorneys for Appellant.
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In the District Court of the United States, for the

District of Oregon.

July Term, 1910.

BE IT REMEMBERED, That on the 5 clay of

November, 1910, there was duly filed in the District

Court of the United States for the District of Oregon,

a Petition, in words and figures as follows, to wit

:

In the District Court of the United States, for the

District of Oregon,

In the Matter of the Application of OHIN WAH,
for a Writ of Habeas Corpus.

Petition for Writ of Habeas Corpus.

To the Hon. R. S. BEAN, Judge of the Above-en-

titled Court

:

The petition of Chin Wah respectfully represents

and shows unto your Honor as follows

:

That your petitioner is imprisoned, detained, con-

fined and restrained of his liberty in the County Jail

of Multnomah County, State of Oregon, at the city of

Portland therein, by Elmer B. Oolwell, United States

Marshal for the District of Oregon.

That the cause of pretense of such imprisonment

and restraint, according the best knoivledged and be-

lief of your petitioner, is as follows, to wit

:

That your petitioner was heretofore and on the

21st day of September, 1910, arrested while residing

in the city of Portland, Multnomah County, State of

Oregon, by the said United States Marshal, upon a

warrant issued upon complaint duly filed with A. M.
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Cannon, United States Conunissioner for the District

of Oregon, charging your petitioner with being a

Chinese person unlawfully in the United States in

violation of the act of Congress of May 5, 1892, as

amended and that thereafter and on the 10th day of

October, 1910, your petitioner was duly tried upon

said charge before said United States Conunissioner,

found guilty and duly ordered deported to China by

said Commissioner. Thereafter and on the 10th day

of October, 1910, your petitioner. Chin Wah, duly

appealed from said order of deportation to the Dis-

trict Court of the United -States for the District of

Oregon and the Judge thereof. Thereafter, and on

the 10th day of October, 1910, your petitioner, Chin

Wah, through his attorneys duly filed a Motion to be

admitted to bail upon a bond or undertaking to be

furnished by him in such amount as the Court should

deem reasonable, pending a hearing of said charge

upon the merit thereof in said court, but no affidavits

or other evidence was presented to said Court show-

ing any facts upon w^hich defendant claimed the right

to bail, and defendant alleges that such proceedings

were unnecessary, and defendant alleges he w^as and

is entitled to bail as a matter of right, and that said

court has no discretion in said matter.

That thereafter, and on the 17th day of October,

1910, the said District Court of the United States, for

the District of Oregon, Plon. R. S. Bean, presiding,

duly made and entered an order in said court deny-

ing said Motion to be admitted to bail on the ground

that the same was a matter of discretion and not a

matter of right, and ordered your petitioner re-
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manded to the custody of the United States Marshal

for the District of Oregon, until the hearing of said

charge in said court upon the merits thereof.

That your petitioner is now in the custody of said

United States Marshal. That your petitioner has at

all times since his imprisonment and detention as

aforesaid requested and demanded of said court and

said United States Marshal that he be permitted to

be at liberty pending a hearing of said charge in said

court, upon a bond or undertaking to be given by

your petitioner, with sufficient sureties, conditioned,

that he be and appear before said court at the place

and time designated for the trial upon said charge

and that upon giving such bond or undertaking to be

approved by said Court or Marshal, as the case might

be, that he be released from his said imprisonment,

and your petitioner is now and has been at all times

since said imprisonment, ready, able and willing to

furnish such bond or undertaking as may be required,

but such bond or undertaking has been refused and

your petitioner has been denied the right to execute

the same, and your petitioner now remains in said

jail so deprived of his liberty without bail, and your

petitioner further alleges that said cause is now^ pend-

ing in said court upon appeal, and that the same has

not been set for hearing therein, and your petitioner

is advised and believes, and therefore alleges, that it

is the duty of said court and said United States Mar-

shal, or either of them, to accept a bond or undertak-

ing for release of your petitioner pending the hearing

of said cause in said court, and that your petitioner is

entitled, as a matter of law, to furnish such bond or
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undertaking, and be allowed his liberty, and that by

reason of said imprisonment and detention, he is un-

lawfully and illegally imprisoned and detained in

said County Jail.

Wherefore, your petitioner prays that a Writ of

Habeas Corpus may be granted directed to said El-

mer B. Colwell, United States Marshal for the Dis-

trict of Oregon, commanding him to have the body of

the said Chin Wah before your Honor at the time and

place therein specified, to do and receive what shall

then and there be considered by your Honor concern-

ing him, the said Chin Wah, together with the time

and cause of his detention, and said writ, and that the

said Chin Wah may be restored to his liberty upon

your petitioner giving a bond or undertaking with

sufficient sureties in an amount to be fixed by this

Court, conditioned for his appearance in said court

at the time said charge shall be heard therein upon its

merits and not depart therefrom without leave.

his

CHIN>/-§, :|^WAH,

mark.

Petitioner.

EOdER SINNOTT and

W. W. BANKS,
Attorneys for Petitioner.

United States of America,

District of Oregon,—ss.

I, Chin Wah, being duly sworn, say : That I am the

petitioner named in the foregoing petition. That I

have read the foregoing petition and know the con-
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tents thereof, and that the same is true as I verily

belie/.

Ms

mark.

Subscribed and sworn to before me this 3d day of

November, 1910.

[Seal] W. W. BANKS,
Notary Public for Oregon.

United States of America,

District of Oregon,—ss.

I, W. W. Banks, do hereby certify that I am one

of petitioner's attorneys, and that the above and

foregoing petition is well founded in law.

W. W. BANKS,
Of Attorneys for Petitioner.

United States of America,

District of Oregon,—ss.

Due and legal service of the within Petition for

Writ of Habeas Corpus is hereby admitted at Port-

land, Oregon, this 5th day of Novemlber, 1910.

ELMER B. COLWELL,

United States Marshal for the District of Oregon.

Petition for Vv^rit of Habeas Corpus. Filed Nov.

5, 1910. A. M. Gannon, Clerk U. S. District Court.
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And afterguards, to wit, on , the 5 daj of

November, 1910, tlie same being the

judicial day of the regular July, 1910, term of

said court—Present, the Honorable B. S. BEAN,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

wit

:

In the District Court of the United States, for the

District of Oregon.

In the Matter of the Application of CHIN WAH,
for a Writ of Habeas Corpus.

Order Denying Writ of Habeas Corpus.

On reading the petition of Chin Wah in the above-

entitled matter for a Writ of Haheas Corpus, and the

Court being of the opinion that the prayer of said

petition should not be granted, and that the said Chin

Wah has not and does not intend to make any show-

ing entitling him to be admitted to bail, and is there-

fore not entitled to a Writ of Haheas Corpus as

prayed for in said petition, and the Court being of

the opinion that said Chin Wah is not entitled to give

bond or undertaking as a matter of right conditioned

upon his appearance in this court at the time the

charge pending against him for being a Chinese per-

son unlawfully in the United States shall be heard

and determined herein upon its merits, and that the

said Clun Wah is not entitled to be released from his

imprisonment and detention in the County Jail of

Multnomah County, Oregon, by the United States

Marshal of the District of Oregon, in pursuance of
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the order of this Court, and the Court being fully ad-

vised in the premises,

It is ORDERED and ADJUDGED that the Writ

of Habeas Corpus prayed for in said petition be and

the same is hereby denied, and the said Chin Wah be

and he is hereby refused bail upon the said charge

pending against him in this court, and that the prayer

of said petition of Chin Wah for Writ of Habeas Cor-

pus be and the same is hereiby, in all respects, denied

for the reasons heretofore given in an opinion filed in

the application for bail.

It is ORDERED and ADJUDOED that the said

Chin Wah be and he is hereby remanded to the cus-

tody of the United States Marshal for the District of

Oregon, without bail, and that a copy of the opinion

of this court upon the application heretofore made

by Chin Wah to be released upon bail be and the same

is hereby ordered to be filed in this proceeding as the

reasons of said court for the denial of the Writ of

Habeas Corpus as prayed for in said petition.

Dated at Portland, Oregon, this 5th daj^ of Novem-

ber, 1910.

R. S. BEAN,
Judge.

Order Denying Writ of Habeas Corpus. Filed

Nov. 5, 1910. A. M. Cannon, Clerk U. S. District

Court.
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And afterwards, to wit, on the 5 da}^ of November,

1910, there was filed in said coui^ a Petition for

Appeal, in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

In the Matter of the Application of CHIN WAH,
for a Writ of Habeas Corpus.

Petition for Appeal.

Comes now Chin Wah, the above-named petitioner,

conceiving himself aggrieved by the judgment and

order made and entered on the 5th day of November,

1910, in the above-entitled cause, does hereby appeal

from said judgment and order to the United States

Circuit Court of Appeals for the Ninth Circuit, for

the reasons specified in tlie assignment of errors

which is filed herein, and he prays that this appeal

may be allowed, and that a transcript of the record,

proceedings, papers and evidence upon which said

order and decree was made, duly authenticated, may
be sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

Dated at Portland, Oregon, this 5th day of Novem-

ber, 1910.

ROGER SINNOTT and

W. W. BANKS,
Attorneys for Chin Wah.

Petition for Appeal. Filed Nov. 5, 1910. A. M.

Cannon, Clerk U. S. District Court.
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And afterwards, to wit, on , the 5 day of

November, 1910, the same being the

judicial day of the regular July, 1910, term of

said court—Present, the Honorable R. S. BEAN,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

wit

:

In the Distriet Court of the United States for the

District of Oregon.

In the Matter of the Application of CHIN WAH,
for a Writ of Habeas Corpus.

Order Allowing Appeal.

On this 5th day of November, A. D. 1910, came the

above-named Chin Wah, by his attorneys Roger Sin-

nott and W. W. Banks, and filed herein and presented

to the Court its petition praying for the allowance of

an appeal intended to be urged by him to the Circuit

Court of Appeals for the Ninth Circuit; praying also

that a transcript of the record, proceedings, papers

and evidence upon which the judgment and order

herein was rendered, duly authenticated, may be sent

to the United States Circuit Court of Appeals for the

Ninth Circuit, and such other and further proceed-

ings had as may be proper in the premises.

On consideration w^hereof, the Court does allow the

appeal as prayed for.

R. S. BEAN,
Judge.

Order Allowing Appeal. Filed Nov. 5, 1910. A.

M. Cannon, Clerk U. S. District Court.
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And afterwards, to wit, on the 5 dav of November,

1910, there was filed in said court a Citation, in

words and figures as follows, to wit

:

In the District Court of the United States, for the

District of Oregon.

In the Matter of the Application of CHIN WAH,
for a Writ of Habeas Corpus.

Citation on Appeal [Original].

United States of America,

District of Oregon,—ss.

To Elmer B. ColweU, United States Marshal for the

District of Oregon, Greeting:

Whereas, the above-named Chin Wah has lately

appealed to the United States Circuit Court of Ap-

peals for the Ninth Circuit from a judgment and

order rendered in the District Court of the United

States for the District of Oregon, on November 5th,

1910, denying a Writ of Habeas Corpus in behalf of

the said Chin Wah as prayed for in his said petition

therefor, and remanding the said Chin Wah into

your custody; you are, therefore, cited and admon-

ished to be and appear before the United States Cir-

cuit Court of Appeals for the Ninth Circuit at San

Francisco, California, within thirty days from the

date hereof, to show cause, if any there be, why the

said judgment and order should be not corrected and

speedy justice should not be done to the said Chin

Wah in that behalf.
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Given under my hand at the City of Portland in

said District this 5th day of November, 1910.

R. S. BEAN,
Judge.

United States of America,

District of Oregon,—ss.

Due and legal service of the within Citation on

Appeal is hereby admitted at Portland, Oregon, this

5th day of November, 1910.

ELMER B. COLWELL,
United States Marshal for the District of Oregon.

JOHN McCOURT,
U. S. Attorney.

[Endorsed] : #5286. In the District Court of the

United States for the District of Oregon. In the

Matter of the Application of Chin Wah for a Writ

of Habeas Corpus. Citation on Appeal. Filed Nov.

5, 1910. A. M. Cannon, Clerk U. S. District Court.

And afterwards, to wit, on the 5 day of November,

1910, there was filed in said Court an Assign-

ment of Errors in words and figures as follows,

to wit

:

In the District Court of the United States for the

District of Oregon.

In the Matter of the Application of CHIN WAH for

a Writ of Habeas Corpus.



12 Chin Wah vs.

Assignment of Errors.

Now comes Chin Wall in connection with his peti-

tion for an appeal and makes and assigns the follow-

ing errors, which he avers occurred in the jDroceed-

ings in the above-entitled cause, and upon which he

will rely upon appeal to the Circuit Court of Ap-

peals for the Ninth Circuit, to wit

:

First : Error of the Court in making and entering

an order on November 5th, 1910, refusing and deny-

ing a Writ of Habeas Corpus in behalf of the said

Chin Wah as prayed for in his petition.

Second: Error of the Court on said last-named

date in refusing to admit the said Chin W^ah to bail

pending the hearing of the charge against him in

said court of being a Chinese person unlawfully in

the United States.

Third: Error of the Court in refusing to release

the said Chin W^ah from imprisonment and deten-

tion in the County Jail of Multnomah County, Ore-

gon, upon his giving a good and sufficient bond or

undertaking for his appearance at the trial of the

charge pending against him in the said District Court

of the United States for the District of Oregon.

Fourth: Error of the Court in remanding the

said Chin Wah to the custody of the United States

Marshal for the District of Oregon.

ROGER SINNOTT and

W. W. BANKS,
Attorneys for Chin Wah.

Assignment of Errors. Filed Nov. 5, 1910. A. M.

Cannon, Clerk U. S. District Court.
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And afterwards, to wit, on the 7 day of November,

1910, there was filed in said Court an undertak-

ing in words and figures as follows, to wit

:

[Bond on Appeal.]

In the District Court of the United States for the

District of Oregon.

In the Matter of the Application of CHIN WAH, for

a Writ of Habeas Corpus.

Know All Men by These Presents, That we, Leong

Jew Hing and Lee Hong, of Portland, Oregon, are

held and firmly bound unto Elmer B. Colwell, United

States Marshal for the District of Oregon in the sura

of one hundred dollars, to be paid to the said Elmer

B. Colwell, United States Marshal, his executors or

administrators. To which payment, well and truly

to be made, we bind ourselves, and each of us, jointly

and severally, and our and each of our heirs, execu-

tors and administrators firmly by these presents.

Sealed with our seals, and dated November 5, 1910.

Whereas the above-named Chin Wah has duly ap-

pealed in the above-entitled cause to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to reverse the judgment and order made in the

above-entitled cause by the District Court of the

United States for the District of Oregon.

Now, therefore, the condition of this obligation is

such, that if the above-named Leong Jew Hing and

Lee Hong shall prosecute said appeal to effect, and

answer all costs if he shall fail to make good his i3lea,
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then this obligation shall be void; otherwise to re-

main in full force and virtue.

LEONG JEW HIXO. (L. S.)

LEE HONG. (L. S.)

iSigned, sealed and delivered in presence of

FLORENCE ELWOOD.
W. W. BANKS.

United States of America,

District of Oregon,—ss.

I, Leong Jew Hing, being duly sworn, depose and

say that I am one of the sureties in the foregoing

bond, that I am a resident and householder within

said District, and that I am worth, in property

situated therein, the sum of two hundred dollars, over

and above all just debts and liabilities, exclusive of

IDroperty exempt from execution.

LEONG JEW HING.

Subscribed and sworn to before me this November

5, 1910.

[Seal] W. W. BANKS,
Notary Public for Oregon.

United States of America,

District of Oregon,—ss.

I, Lee Hong, being dul}^ sworn, depose and say

that I am one of the sureties in the foregoing bond,

that I am a resident and householder within said

District, and that I am worth, in property situated

therein, the sum of two hundred dollars over and

above all my just debts and liabilities, exclusive of

property exempt from execution.

LEE HONG.
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Subscribed and sworn to before me this November

5, 1910.

[Seal] W. W. BANKS,
Notary Public for Oregon.

The within bond is hereby approved.

Dated Nov. 5, 1910.

R. S. BEAN,
Judge.

Bond on Appeal. Filed Nov. 7, 1910. A. M. Can-

non, Clerk U. S. District Court.

And afterwards, to wit, on the 10 day of November,

1910, there was issued out of said Court a Copy

of Opinion, in words and figures as follows, to

wit:

[Opinion.]

In the District Court of the United States for the

District of Oregon.

In the Matter of CHIN WAH, Petitioner.

WALTER H. EVANS, Assistant U. S. Attor-

ney, for Government.

ROGER B. SINNOTT and WILLIAM W.

BANKS, for Petitioner.

BEAN, District Judge.

Chin Wah was arrested for deportation charged

with being a Chinese laborer in the United States

without a certificate of residence or other document

entitling him to remain, in violation of the Exclusion
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Act of May 5, 1892, as amended. After hearing be-

fore a Commissioner he was ordered deported and

has appealed to this Court. He moves to be admitted

to bail pending the hearing. The District Attorney's

office objects to the allowance of the motion on the

ground that the Court has no power to admit to bail

a Chinese arrested for deportation charged with be-

ing in the country without the .required certificate.

There is no statutory law regulating the practice in

this regard. The proceedings authorized by Section

6 of the Exclusion Act for the arrest, trial and de-

portation of Chinese found in this country without

the necessary certificate is, in no proper sense, a

criminal proceeding, but is merely an appropriate

and lawful means of ascertaining the facts, whether

the conditions exist upon which Congress has enacted

that an alien of this class may remain in this country.

The constitutional and statutory provisions guaran-

teeing the right of trial by jury, prohibiting unlaw^-

ful seizure and search, cruel and inhuman punish-

ment, the deprivation of life, limb or property

without due process of law, and regulating the

admission to bail in criminal cases have no applica-

tion to such a proceeding. Fong Yui Ting vs. U. S.,

Wong Quan vs. U. S., and Lee Joe vs. U. S., 149 U.

S. 698. Neither do the provisions of sections 942 to

945, Eevised Statutes, regulating bail in civil cases

have little or any apparent direct ap23lication. The

proceedings for the deportation of Chinese are sui

generis. They are authoritatively declared not to

be criminal, yet in many of their features they closel}'

resemble criminal proceedings. Tliej are initiated
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by the arrest of the accused. He is restrained of his

liberty under a warrant authorizing the seizure of

his person and his confinement in prison in advance

of a hearing, or an opportunity to meet the charge

against him in a judicial tribunal prior to his arrest.

Unless he can show that he has complied with the

law, he is punished by being banished or deported

and forcibly removed from the country. In these

particulars at least the proceedings are quite analo-

gous to a criminal action, and of as great, and in

many instances greater, importance to the defendant.

In my judgment a tribunal which has authority to

hear and determine a charge of such moment has the

inherent power, unless prohibited by statute, to

admit the accused to bail pending his examination.

The power to bail in such a case is inherent and in-

cident to the power to hear and determine. 3 E. &

A. Enc. 691. Cases cited by counsel, Wright vs.

Henkle, 190 U. S. 40-51. It logically follows from

its power to hear and discharge on final hearing that

the Court has power to grant a temporary discharge

on bail pending such hearing. By the arrest the

alleged offender is brought under the jurisdiction and

control of the court and, as stated by Judge Sawyer,

pending the proceedings to determine his rights, it

can temporarily and provisionally commit him to the

custody of the Marshal or admit him to bail. In re

Ah Moy, 21 Fed. 808. Such has been the practice of

this court and of the courts generally, so far as I am

advised, ever since the passage of the first Exclusion

Act, except in the case of Chinese seeking to land

and after a final order of deportation, in which cases
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bail is prohibited by statute. No adjudicated case

has been called to my attention in which the ques-

tion here presented has arisen, holding that the Court

has no power to admit to bail. On the contrary,

Judge Lowell of Massachusetts, and Judge Knowles

of Montana, have both held in well considered opin-

ions, in the reasoning of which I fully concur, that

such power does exist. In re Ah Tai, 125 Fed. 795

;

In re Lum Poy, 128 Fed. 974. To refuse bail would,

in some instances, operate as a substantial denial of

justice. Every Chinese person found in this country

without the certificate required by law is not liable

to deportation. One born here does not come within

the terms of the Exclusion Act, and is not required

to have the certificate therein provided. If such a

person should be summarily arrested for deportation

at a place distant from his birth and among stran-

gers, it would be difficult, if not impossible, for him

to produce evidence necessary to establish his right

to remain, unless he could be permitted to go on bail,

pending his hearing. A doctrine which might result

in such a manifest hardship to a native-born citizen

is so abhorrent to our sense of justice and so con-

trary to the spirit of our institutions that it should

not meet with the approval or be enforced by the

couii:s in the absence of some positive law or authori-

tative decision requiring it. Moreover, the right of

the Court to admit to bail pending the hearing of a

Chinese arrested for deportation, in the absence of

a statute prohibiting it, is, in my judgment, recog-

nized by the Exclusion Act and the several amend-

ments thereto. Prior to 1892 it was a common
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practice when a Chinese person, seeking admission
but denied the right to land, was brought before a
court under a writ of habeas corpus for the Court to

admit him to bail pending the hearing. In re Ah
Kee, 21 Fed. 701. In 1892 Congress, with knowledge
of this practice, extended and amended the Exclusion
Act, and provided that on an application for a writ

of habeas corpus by a Chinese seeking to be admitted
to this country, no bail should be allowed. 27 Stat.

25. The law under which it is sought to deport the

defendant is a part of the same act. It requires all

Chinese laborers within the limits of the United
States at the time of its passage and who were en-

titled to remain to obtain from the Collector of

Internal Revenue a ceii;ificate of residence, and pro-

vides for the arrest and deportation of a laborer to

whom a certificate has not been issued, unless he can
establish clearly to the satisfaction of the Court that,

by reason of accident, etc., he has been unable to pro-

cure it, and by at least one credible white witness

that he was a resident at the time of the passage of

the act. No provision, however, is made in this sec-

tion, that a Chinese arrested for a violation thereof

shall not be admitted to bail. Congress thus making
a distinction in this regard between the case of a

Chinese seeking to enter this country and one already

"domiciled" here who is arrested for deportation.

In the one case, bail is to be denied, and in the other
the legislation is silent and the practice of the courts

not disturbed at the time. Again, it was a disputed
question as to whether the courts had power to admit
a Chinaman to bail who had been ordered deported
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pending execution of the order. In re Ah Moy, 21

Fed. 808. In 1893 Congress amended the Exclusion

Act, and, among other things, provided that pending

the execution of an order of deportation bail should

not be allowed. It therefore had before it in the two

instances referred to the question of bail in cases

arising under the Exclusion Act with the knowledge

of the prevailing practice of the courts, and pro-

hibited it in case of 'Chinese seeking to enter the

country and after a final order of deportation, but

has said nothing about bail in other cases. If it

had intended that bail should not be allowed in any

case, it would would no doubt have so declared, and

not confined the prohibition to cases where a Chinese

was seeking admission, or, after a full hearing, had

been ordered deported.

I conclude, therefore, that the Court has power to

admit to bail in cases like the one now under con-

sideration, pending the hearing. But bail is not a

matter of right. It is a discretionary power to be

exercised with reference to the facts of each par-

ticular case. U. S. vs. Hudson, 05 Fed. 68. If it

appears reasonabl}^ probable that bail is desired for

a wrongful purpose, or that by allowing it the Ex-

clusion Act will be evaded, it ought to be refused. If,

on the other hand, the application is in good faith, in

the interest of justice and right it should be allowed.

In this case, no showing is made in support of the

application. The reluctance of the accused to pro-

ceed to a hearing and other circumstances surround-

ing the case impel me to deny the motion. The case

can be entered for an early trial.
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Opinion filed Oct. IT, 1910. A. M. Cannon, Clerk

U. S. District Court.

•Copy of Opinion. Filed Nov. 10, 1910. A. M.

Cannon, Clerk U. S. District Court.

[Certificate of Clerk U. S. District Court to Eecord.]

United States of America,

District of Oregon,—ss.

I, A. M. Cannon, Clerk of the District Court of

the United States for the District of Oregon, hereby

certify that the foregoing pages numbered 1 to
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the record and proceedings had in said court in

the cause entitled In the Mat?ter of the Applica-

tion of Chin Wah for a Writ of Habeas Corpus,

and embraces the original citation and all the plead-

ings, orders and journal entries on file and of record

therein in my office and custody. I further certify

that the cost of the foregoing transcript is the sum
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full by the appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said court at Portland, in said

District, this 15th day of November, 1910.
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Clerk U. S. District Court.
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